CASES IN EQUITY, 
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SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 
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FREDERICK W. SWANN and others against FRANCES M. SWANN 
and another. 


A testator may, if he choose, exempt an undisposed of residue from the pay- 
ment of his debts by throwing that burden on other property specifically 
willed for that purpose; but in order to do this, his intention must be very 
clearly manifested. 

The general rule is, that intestate property is primarily liable for the payment 
of debts, even though other property may have been directed by will to be 
sold for that purpose. 


Apprat from an interlocutory order made by Haru, J., at the 
last Spring Term of Brunswick Superior Court. 
John Swann, of Brunswick county, bequeathed, in the 2nd 
clause of his will, as follows : 
1 
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‘1 desire and direct that my plantation and land in Bruns- 
wick county, and, also, my.cattle and live stock upon my said 
plantation, * * * and, also, my negroes, Robert, a coop- 
er, and Hannah, shall be sold by my executor, * * * and 
the proceeds applied, first, to the payment of my debts,” 

Clause 8th. “I direct that after the payment of my debts 
out of the proceeds of the sales directed in the second clause, 
my executor shall invest $400, in the purchase of a maid-ser- 
vant for my daughter, Fanny.” 

He then proceeds in the 9th clause to direct the applica- 
cation of $400 more of the proceeds of the sale after payment 
of his debts to be invested in like manner for another daugh- 
ter, and in the 10th clause he gives to each of four grand- 
children a thousand dollars out of the residue of this fund, 
and then after the payment of the debts and the said several lega- 
cies, he gives the residue of the said fund to his widow, Fran- 
ces Swann, who is made one of the defendants in the bill. 
He also gives to his widow certain lands and a plantation in 
the counties of Moore and Harnett, and the stock, farming 
tools, &c., belonging to them, and also gives her other per- 
sonal property. 

It turned out that a large crop of rice was on hand at testa- 
tor’s death, which was undisposed of by his will, which the 
defendant, Davis, who administered, with the will annexed, 
sold for $4800, and this bill is filed by the plaintiffs, as next of 
kin, against both the widow and the administrator with the 
will annexed, alleging that the property ordered to be sold 
for the testator’s debts, was amply sufficient for that purpose, 
and also to pay the several legacies charged upon it, and that 
there is no necessity, therefore, of resorting to the proceeds of 
the rice-crop for the payment of the debts of the estate, and 
they pray that the same may be paid to them according to 
the statute of distributions. 

The facts of the case are not denied by the answers, but it 
is insisted that the undisposed of property is first liable tosthe 
payment of the debts, and his Honor being of that opinion, 
in «dering a reference for an account of the estate, directed 
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the commissioner to proceed upon that basis; from which 
order the plaintiffs appealed to this Court. 

The Court below reserved the question of interest, with 
leave for either party to move in the cause concerning the 
point, as advised ; and, in behalf of the four grand-children, 
to whom legacies of $1000 each were given, it was moved, in 
this Court, that the commissioner should be directed to allow 
interest thereon from the death of the testator. 


London, for the plaintiffs. 
Strange, for the defendants. 


Barrie, J. It is now, and has been for a long time well 
settled, both in England and in this country, that the prima- 
ry fund-for the payment of the debts of a testator is the per- 
sonal effects, of which he has made no disposition in his will, 
and that this rule is not varied by the fact, that he has ex- 
pressly directed other property, real and personal, to be sold 


and applied to the payment of his debts; Moberts v. Worth- 
am, 2 Dev. Eq. 173; Palmer v. Armstrong, Ibid. 268; Dick- 
ens v. Cotton, 2 Dev. and Bat. Eq. 272; Graham v. Little, 
5 Ire. Eq. 407 ; Kirkpatrick v. Rogers, 7 Ire. Eq. 44. This 
is admitted by the counsel on both sides, but the counsel for 
the plaintiffs, contends that the testator has the right to ap- 
propriate what part of his estate he pleases to the payment 
of his debts, to the entire exoneration of every other part, and 
that he has, in the case now before us, set apart for that pur- 
pose, the property which he has directed to be sold by the 
second clause of his will, and that, consequently, the proceeds 
of the crop of rice, of which he has made no disposition, must 
‘ be equally divided amongst his next of kin. It is not denied 
that a testator may, if he choose, exempt an undisposed of 
residue from the payment of his debts, by throwing that bur- 
den upon other property specifically devised and bequeathed 
for that purpose, but in order to do this, his intention must be 
very clearly manifested by the terms which’ he uses. <A tes- 
tator very rarely intends to die intestate as to any part of his 

estate, and a devise or bequest for the payment of debts, is, 
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in most cases, as consistent with the idea that it was intended 
to be in aid of the residuum undisposed of, as in exoneration 
of it. In the case of Palmer v. Armstrong, to which refer- 
ence has been made, the Court say, that “ charging a partic- 
ular debt on a legacy, specific or general, will attach it to 
that legacy in the same manner as if it be expressly given, 
minus so much. But these words, ‘after payment of debts,’ 
generally, do not mean, that this legacy, and this alone, should 
answer creditors. It so means as against other legatees; but 
not as against other personalty not disposed of. The testator 
intended to provide for his legatees and not for his next of kin ; 
and the latter can claim only upon the score of intestacy, in 
which case, the debts must be paid before a distribution, un- 
less the testator has expressly ordered otherwise.” 

These remarks are directly applicable to the present case, 
and are decisive of it. The direction given by the testator, 
that the proceeds of the sale of his Brunswick plantation, and 
of the articles of personal property, mentioned in the second 
clause, should be “ applied first to the payment of his debts,” 
and then to be disposed of to certain legatees, has precisely 
the same signification as if he had said, that they should be 
so disposed of “ after the payment of his debts.” In neither 
form of expression is the idea involved that personal chattels, 
not bequeathed to any person should be exonerated from their 
appropriate burden of paying debts, while each form of words 
manifests clearly the intention, that all the other legatees 
should be exonerated from that burden. Our opinion is, that 
the decree rendered in the Court below, in accordance with 
the principles herein declared, is correct, and must be affirm- 
ed. Upon the question, whether interest is to be allowed 
upon the general pecuniary legacies to the grand-children 
from the death of the testator, our opinion is that, as it is not 
shown that he stood towards them in the relation of parent, 
the general rule applies, and interest is payable only from the 
end of one year after the death of the testator. See Harrell 
v. Davenport, decided at the last term, and reported ante 4. 

Per Curt, Decree below affirmed. 
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SAMUEL ROGERS AND WIFE against JAMES BRICKHOUSE and 
others. 


Where a testator, at the time of the making of his will, which was in 1852, 
owned a small piece of land called the “ Godwin tract,” to which he after- 
wards added, by purchase, twe adjoining tracts, (a part of one of which 
latter, had been purchased from Godwin,) and the whole had been cultivated 
as one farm, it was Held that the whole passed under the denomination of 
“the Godwin tract.” 

A devise of land to be sold and the proceeds divided among the testator’s 
“heirs-at-law,” there being no context showing that the words were not 
used in their technical sense, was Held to require a distribution per stirpes. 

And it was Held further, that where personal property was embraced in the 
same clause with land, and there was no reason why a different rule of 
construction should be applied, @he distribution, as to it, should be made in 
like manner, 

By a wil! made in 1852, a slave born before the making of the testator’s will, 
was /eld not to pass uader the term “ increase.” 


Cause removed from the Court of Equity of Martin county. 

Matthew Brickhouse made his will in 1852, and died in 
1857. The plaintiff, Samuel Rogers, and the defendant 
James Brickhouse, were appointed executors in the. said 
will, and they both were qualified as such. The bill is 
filed by Rogers and his wife against James Brickhouse and 
the several legatees under the will, praying that the said 
James may account for the amount of the estate that came 
into his hands, and the several legacies may be paid over un- 
der a decree of this Court, and the said Samuel for his pro- 
tection and indemnity as executor and that for his co-execu- 
tor, asks the advice and direction of the Court upon several 
questions growing out of the construction of the will. 

By the 3rd clause ef the said will, the testator devises as 
follows: “To my daughter, Joanna Brickhouse (who is the 
wife of the defendant, Jas. Brickhouse,) and her heirs forever, 
all my lands except the Peter place—the Godwin tract and 
the great swamp tract; which several pieces I devise to be 
sold by my executors, andthe moneys arising from said sale, 
to be equally divided among my heirs-at-law.” At the mak- 
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ing of the will, the testator owned a piece of land, containing ' 
eight and a half acres, which had formerly belonged to one 
Emily Godwin, and, hence, was called the “Godwin land.’ 
Afterwards, in 1855, the testator bought of one Saunderson a 
tract of about 200 acres, and afterwards, (in the year 1857,) he 
bought of one Benjamin B. Brickhouse a tract of about sixty - 
acres, one half of which had once belonged to Emily Godwin. 
These two last mentioned tracts adjoined each other, and were 
only separated from the 8} tract by a public road, and the 
three tracts were occupied and cultivated as one tract with 
the same gang of hands, under the same superintendence. 

dames Brickhouse and his wife claimed that all the said 
jand, except the 84 acres, passed to her, whereas, the several 
parties defendant coming in undegthe description of heirs.at- 
law, claim that the whole of these three tracts fall under the 
denomination of the “ Godwin land,” and must be sold for 
the benefit of the fund in which they are interested. The 
plaintiff prays the advice of the Court on this point. 

A further question arises under this elanse, which is: whe- 
ther the money, arising from the sale of this excepted land, is 
to be distributed per stirpes or per capita. 

Also in the 9th clause, the testator devises and beqneaths the 
residue of his estate to be sold and the proceeds equally divi- 
ded among his heirs-at-law, and the same question, as to the 
mode of distribution, is made asto both the real property and 
personal property contained in this clause. 

By the 5th clause of the will, the testator bequeaths as fol- 
lows: “I give and bequeath to my grandaughter, Ann Ca- 
hoon, a negro girl, named Hasty, and her increase.” At the 
time of the making of the will, Hasty had one child, about 
18 months old, which was not named in the will, and has had 
no other before or since. The bill states that Ann Cahoon 
claims this child of Hasty under the above bequest, and that 
the others insist that it must be sold under the said ninth 
clause of the will, and he asks that this conflict may resolved 
by the Court so as not to prejudicerthe executors. 

By the 8th clause, the testator devises as follows: “I give 
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and bequeath to my daughter, Joanna Brickhouse, 100 bar- 
rels of corn, 6000 pounds of fodder, and all my crop of pota- 
toes.” The defendant, James, for his wife, claimed the crop 
of potatoes, which was growing on the land at the testator’s 
death, to which the others objected, and the plaintiff asks to 
be informed as to this point. 

The other exception involves only matters of fact, and is 
sufficiently apparent from the opinion of the Court, 


—odman, for the plaintiff. 
Winston, Jr., for the defendant. 


Barrie, J. The bill is filed for the purpose of obtaining a 
construction of the will of the testator, Matthew Brickhouse. 
Several quegtions are raised, which we will proceed to con- 
sider and dispose of, in the order in which they are presented. 

1. The first question arises on the third clause of the will, 


and the facts in relation to it, are as follows: When the will 
was executed in September, 1852, the testator owned eight 
and a half acres of land, which were called and known as the 
Godwin tract, from the fact, that they had once formed a part 
of a tract of land belonging to a person of that name. He 
afterwards purchased, at different times, lands lying adjacent 
to the eight and a half acres, a portion of which had belong- 
ed to Godwin, and another of about thirty acres had been 
owned by a different person. All these lands were cultiva- 
ted by the testator, after his purchase of them, as one farm. 
The question is, are they excluded from the devise to the tes- 
tator’s daughter, Joanna, by: being included in the exception 
of the “ Godwin tract,” and we are clearly of opinion that 
they are. The will was executed after the passage of the act 
of 1844, (see Revised Code, ch. 119, sec. 6,) and must be con- 
strued, as to the real and personal estate comprised in it, to 
speak and take effect as if it had been executed immediately 
before the death of the testator, which was in October, 1857. 
Thus speaking and takingeffect, it is settled that the Godwin 
tract will embrace what was known and cultivated as such, 
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though composed of different parcels of land, bought at differ- 
ent times; see Bradshaw v. Ellis, 2 Dev. and Bat. Eq. Rep. 
20, and the cases referred to in the note to the second edition. 
These lands, though excepted out of the devise to the testa- 
tor’s daughter, Joanna, are directed to be sold by the execu- 
tors and the proceeds to be equally divided between the tes- 
tato’rs heirs-at-law, which is in effect a devise to them, and 
brings the case directly within the operation of the statute 
above referred to. 

2. Another question is raised upon this third clause as 
well as upon the ninth clanse, as to how the division is to 
be made, whether per stirpes or per capita. We think the 
former mode is clearly indicated. As there is nothing in the 
will to show that the terms, “ heirs-at-law,” are not used in 
that technical sense, we are bound to take them in that sense, 
and to direct the distribution of the proceeds of the lands, as 
the lands themselves would have descended by law, to the 
heirs per stirpes. The personal property, if any be embraced 
in the 9th. clause, must be governed by the same rule, it be- 
ing given in the same terms which were applied to the pro- 
ceeds of the real estate, and we being unable to discover any 
purpose in the will to make a different distribution of it. 

38d. The late case of Williamson v. Williamson, 4 Jones’ 
Eq. 281, 8. C. 5 Jones’ Eq. 142, shows, beyond all doubt, that 
the testator’s grandaughter, Ann Cohoon, does not take the 
child of the negro girl, Hasty, which was born before the will 
was made. 

4. For the reason that the will, by force of the act of 1844, 
to which reference has heretofore been mude, speaks and 
takes effect, as at the time of the death of the testator, we 
think his daughter, Joanna, was entitled to the crop of pota- 
toes then growing. 

5. The testator’s son-in-law, James Brickhouse, alleges in 
his answer, that by an agreement with the testator, he was to 
have one half of the erep for his services, and in consequence 
thereof, he sets up a claim to that effect, as to all the crops of 
various kinds growing on the testator’s land the year in which 
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he died. There is no proof of such agreement, and we must 
declare that it did not exist. The consequence is, that as one 
of the executors, he must account for all the crops which were 
on the testator’s land at the time of his death, except those 
portions of them which were expressly bequeathed to his wife, 
to wit: one hundred barrels of corn, six thousand pounds of 
fodder, and all the crop of potatoes. He will be entitled to 
keep all the produce of his own land for that year. A decree 
may be drawn upon the principles declared in this opinion. 


Per Curiam, Decree accordingly. 





ALEXANDER F. SMITH AND OTHERS against CHA RLES SMITH 
AND ANOTHER, EXECUTORS. 


The statute (Revised Code, ch. 119, sec, 28,) giving the legacy intended for a 
deceased child, to his or her children, where the parent died in the life- 
time of the testator, was Held not to be intended for the beuefit of the 
creditors of such deceased parent. 


Cause removed from the Court of Equity of Davidson county. 

The bill is filed by the legatees of Casper Smith, senior, 
against his executors, for an account and settlement of their 
legacies. Five of the plaintiffs are the children of Casper C. 
Smith, and are represented by their guardian, A. F. Smith. 
_ The said Casper C. Smith was the son of the testator, and was 
alive at the time the will was made, but removed from the 
State and died in Texas, without leaving any property here. 
At the time of the deaths of both Casper Smith, senior, 
and Casper C. Smith, the plaintiff, A. F. Smith, held a bond 
on the two for $——, in which Casper C. was the principal. 
The only question of interest, presented by the case, is, wheth- 
er the Court will decree that defendants, as executors of Cas- 
per Smith, senior, shall pay and settle the said debt with A. 
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F. Smith out of the legacy intended for Casper C. Smith, so 
as to be discharged pro tonto from the claims of his children, 
or whether they are to account for the whole of said legacy 
to the plaintiffs, his children. The answers of the defendants 
do not vary this statement of facts, which is taken from the 
bill, but they submit to be governed by the decree of the 
Court in the premises. 


Gorrell, for the plaintiffs. 
MeLean, tor the defendants. 


Barrix, J. The only question which the pleadings present 
for our decision, involves the construction of the 28th section, 
chapter 119th of the Revised Code, which is in the following 
words: ‘When any person, being a child or other issue of 
the testator, to whom any real or personal estate shall be de- 
vised or bequeathed for any estate or interest, not determina- 
ble at or before the death of such person, shall die in the life- 
time of the testator, leaving issue, and any such issue of such 
person shall be living at the death of the testator, such devise or 
bequest shall not lapse, but shall take effect and vest a title to 
such estate in the issue survivirg, if there be any, in the same 
manner, proportion and estate, as if the death of such person 
had happened immediately after the death of the testator, un- 
less a contrary intention shall appear by the will.” 

In the case now before us, Casper Smith, the testator, de- 
vised and bequeathed to his sen, Casper OC. Smith, both real 
and personal estate. The son was alive at ihe time when the 
will was made, but died before his father, leaving several 
children who are the present plaintiffs. At the time of the 


‘son’s death, his father was his surety for a debt which the de- 


fendants, as his father’s executors, have been called upon to 
pay. The creditor is the guardian of the deceased son’s chil- 
dren, and is willing to permit the executors to pay the debt 
out of the property devised and bequeathed to the deceased 
son, if, upon the true construction of the act, to which refer- 
ence has been made, his children gake the property subject to 
the payment of their father’s debts. 
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The act contained in the Revised Code, is taken with some 
slight changes of phraseolgy, from the 122d chapter, section 
15 of the Revised Statutes, which was a literal re-enactment 
of the act of 1816, (ch. 915 of the Revised Code of 1820,) 
with the preamble omitted. 

The question which we are now called upon to consider, has 
not, so far as we are aware, been the subject of judicial con- 
aideration, and we are therefore left to determine it without 
the aid of precedents, upon those rules of construction which 
the Judges and sages of the law have laid down as guides for 
the exposition of statutes. One of those rules is, that an en- 
quiry should be made as to what was the old law, what the 

mischief which existed under it, and what the remedy applied 
by the Legislature, the words of which must be so construed 
as to suppress the mischief, and advance the remedy ; 1 Black- 
stune’s Commentaries 87. The Legislature has, itself, furnish- 
ed us the necessary lights in making this inquiry, by the pre- 
amble which was annexed to the original act of 1816. That 
preamble reads as follows: ‘ Whereas, it is a rule of com- 
mon law, as in force and use, in this State, that where any 
person makes a last will and testament in writing, and devises 
any portion of his or her estate to his or her child or children, 
and the heirs, executors, administrators and assigns of such child 
or children, and such child or children dies before such testator or 
devisor, leaving issue, that then, and in that ease, the legacy, 
share or proportion of such testator’s estate, so devised, lapses or 
falls into the residunm, where one is devised, and, in other ca- 
ses, descends, and is distributable among his next of kin general- 
. ly, asin cases of intestacy, to the prejudice of the beneficent views 
of such testator, and to the just expectations of the issue of such 
child or children; for prevention whereof, Be 7 enacted, kc.” 
It is apparent from this, that prior to the year 1816, the law 
was such, that if a devise or bequest were made by a testator 
to his child, and such child died in his life-time, leaving issue, 
the devise or legacy would lapse and fall into the residuum, if 
there were any residuary @ause in the will; or if there were 
none, would be intestate property, and descend to the heirs- 
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at-law, or be distributed among the next of kin of the testa- 
tor, according to the nature of the property. The mischiefs 
which the Legislature had in view, and which they intended 
to prevent was, that the benevolent intentions of the testator 
towards the issue of his deceased child were frustrated, and 
the just expectations of such issue were disappointed. Nota 
word is said, nor is the slightest intimation given, that any 
part of the mischief existing under the old law, was that the 
creditors of the deceased child would fail to have an opportu- 
nity to secure their debts out of the lapsed devise or legacy. 
The issue alone, and not the creditors of the deceased child, 
were in the contemplation of the Legislature, and according- 
ly the remedy will be found to apply only to them. By the 
original act of 1816, and by it as revised, in 1836, (L Revised 
Stat. ch. 122, sec. 15,) the issue are to take the devise or leg- 
acy “in the same manner, and to the same extent,” as it 
would have vested in the deceased child had he or she been 
in full life at the death of thetestator. In the Revised Code, 
the provision in favor of the issue of a deceased child, makes 
them take the devise or legacy “in the same manner, propor- 
tions and estates, as if the death of such person had happened 
immediately after the death of the testator, unless a contrary 
intention shall appear by the will.” The form of expression, 
in the latter enactment, varies somewhat from that of the 
former, but the idea is the same, that the issue, whether one or 
more is, or are to take the devise or legacy and to take the same 
estate in it, which his, her or their father or mother would have 
taken had he or she survived the testator, whether as a tenant 
in severalty, or a tenant in common with others. Had the 
Legislature intended the issue to take the property subject to 
the debts of the deceased child, a very different phraseology 
would have been necessary to express clearly and fully that in- 
tention, particularly with regard to personal estate. In that 
case, the language would have been in substance that the leg- 
acy should vest, first in the executor or administrator of the 
deceased child, to be by him distributed, after the payment of 
debts, among the children of his testator or intestate. We can- 
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not believe that any such idea was in the mind of the Legislators, 
and, we therefore, declare our opinion to be, in the case be- 
fore us, that the children of the deeeased devisee and legatee, 
Casper C. Smith, take the real and personal estate devised and 
bequeathed to him by the defendant’s testator, without any li- 
ability for the debt mention in the pleadings. A decree may 
be drawn in accordance with this opinion. 


Per Curiam, Decree accordingly. 








ROBERT F. STOCKTON against BENJAMIN F. BRIGGS. 


A court of equity will not interfere to enjoin the collection of a judgment, 
upon an allegation of error in the court of law rendering it. 
Where, therefore, in an action at law for the breach of a contract, the breach as- 
signed was, the removal of certain machinery, which, by the terms of the | 
contract, the defendant was bound to leave on the premises, the defend- 
ant offered to prove that the contract was rescinded by mutual consent, and 
the plaintiff agreed to allow the defendant to remove the machinery, and 
the Court held the evidence inadmissible, whereby a verdict and judgment 
passed against the defendant, it was Held that he had no relief against this 
error in a court of equity. 
Except to stay waste or prevent irreparable injury, an injunction can only 
issue as ancillary to some primary equity. 


Apprat from an interlocutory order of the Court of Equity of 
Gaston county, continuing an injunction, Manty, J., presiding. 

The bill sets out that the defendant visited the plaintiff in 
the city of Philadelphia, and proposed to sell him a tract of 
land, lying in the county of Gaston, North Carolina, known 
as the King’s mountain gold-mine tract, which mine, the de- 
fendant represented to be of extraordinary richness ; that the 
plaintiff knew nothing of the mine, but that he, believing his 
statements to be true, made a conditional purchase of the pro- 
perty for the sum of fifty thousand dollars, stipulating with the 
defendant that he, plaintiff} should have possession of the pro- 
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perty from and after the time of the contract ; that the plain- 
tiff might open and explore the mine and apply such tests as 
he might think proper, to ascertain its value, until the first of 
July following, when the plaintiff might decide whether he 
would take the property and make the purchase absolute ; 
that it was further stipulated, that the plaintiff should have 
all.the ores and sands which were lying out on the surface 
of the mine, and it was further stipulated, that in the event 
the plaintiff should determine not to take the property at the 
stipulated sum, that, in that event, the defendant should be 
entitled to the machinery erected for the purpose of test- 
ing the mine. The bill further states, that in pursuance of 
this agreement, plaintiff ordered for the mine such machinery 
as he thought sufficient for testing it; that afterwards he visit- 
ed the mine himself, and finding that more extensive and 
powerful machinery would be necessary, than he at first sup- 
posed, he informed the defendant of this fact, and proposed 
to him to erect the more costly machinery, if he, defendant, 
would rescind the stipulation in the contract, by which he 
became entitled to it, in case plaintiff should decide not to 
take the property ; that the defendant suggested, that if the 
plaintiff would relinquish his right to the ores and samds on 
the surface, he would agree to the proposal ; that this agree- 
ment was then entered into verbally, but was never reduced 
to writing. It is further stated in the bill, that the plaintiff, 
acting upon the verbal agreement, proceeded to erect two 
steam engines and other machinery at the mines, and to or- 
der a large amount of costly machinery ; that afterwards, be- 
ing on his way to the mine, plaintiff met defendant at the vil- 
lage of Chester, in the State of South Carolina; that defend 
ant stated that important discoveries of ore had been made 
at the mine ; that he had in his possession some rich speci- 
mens, and thought the mine worth more than what he agreed 
to take for it, and that he desired to rescind the contract of 
purchase altogether, and to take back the property, and there- 
fore, and thereupon, it was agreed that plaintiff should sur- 
render the mine to the defendant and remove the machinery 
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as svon as possible, which he proceeded to do immediately. 
It states further, that the defendant afterwards, seeking to en- 
force this rescinded contract, issued a writ in the Superior 
Court for the county of Gaston, claiming damages for the re- 
moval of the machinery; that this action at law, coming on 
to be tried at Spring Term, 1858, of Gaston Superior Court, 
it was decided that none of the matters set forth in this bill, 
were proper legal defences to the said action, and Briggs, the 
defendant in the present suit, recovered a judgment against 
the present plaintiff, for the sum of five thousand dollars, and 
has issued execution to enforce its collection. 

The bill prays for a perpetual injunction to restrain the de- 
fendant, Briggs, from enforcing this judgment. 

The answer of the defendant admits the terms of the ori- 
ginal contract, as set forth in the bill, but positively denies 
that there was any rescission of the contract at the mine, on 
the occasion alluded to in the bill, and as therein charged. 
With reference to the alleged rescission of the contract at Ches- 
ter Courthouse, in South Carolina, the answer sets out the 
following facts: that whilst the plaintiff was absent from the 
mine, defendant discovered some very rich specimens among 
the ores raised from the mine by plaintiff’s employees, and a 
few days thereafter, met the plaintiff at the village of Chester, 
in South Carolina; that the defendant exhibited these speci- 
mens of ore to the plaintiff, and remarked, that he should not 
be surprised if the King’s mountain mine turned out to be 
worth half a million; to this, plaintiff replied, sneeringly, “ If 
you think so, I ought not to think of taking it for the paltry 
sum of fifty thousand dollars; that defendant being provoked 
by his manner, sharply replied, that he was not bound to do 
so, and “ could exercise his own pleasure in the matter.” To 
this plaintiff replied, if you will permit me to take away my 
machinery, I will quit the mine and give you up the posses- 
sion ;” that defendant peevishly closed the altercation by say- 
ing, that he “* might do so as soon as he pleased.” The an- 
swer further states, that on the next day, and before the plain- 
tiff had done any thing towards removing the machinery, the 
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defendant having recovered from his excitement, wrote to the 
plaintiff, notifying him that he should hold him (plaintiff) to 
his original contract. 

The other material facts, alleged in the bill, are substan- 
tially admitted by the answer. 

Upon the coming in of the answer, the defendant moved to 
dissolve the injunction. Motion disallowed. Injunction con- 
tinued to the hearing. Defendant appealed to this Court. 


Boyden and Badger, for plaintiff. 
Guion, Fowle and Thompson, for defendant. 


Pearson, C. J. The allegation of the plaintiff that in No- 
vember, 1854, a few months after the original contract was 
entered into, it was so modified as to allow him to remove the 
machinery which he was to erect for the purpose of testing 
the mine, being distinctly and positively denied by the an- 
swer, is to be put out of the case at this stage of the proceed- 
ings. 

The allegation, that in April, 1855, at Chester Courthouse, 
the parties by mutual consent, agreed to rescind the contract 
altogether, ‘and, therefore, and thereupon, it was agrged by 
the plaintiff and defendant, that the plaintiff should surrender 
to the defendant the mine, and remove the machinery as 
soon as possible,” is denied in a qualified manner, that is, the 
defendant admits, that having become excited, he did propose 
to rescind the contract altogether, and the plaintiff immedi- 
ately agreed to do so, but the defendant avers that as soon as 
his excitement passed off, to wit, on the nexf day, before any 
action had been taken by either party, he notified the plain- 
tiff in writing, that, upon consideration, he withdrew the pro- 
position to rescind the contract, and should hold the plaintiff 
liable according to their original contract; and he insists that 
as he acted under moral duress, or rather under surprise, he had 
a right, as soon as he recovered from it, to withdraw his propo- 


sition. 
This presents an interesting question. Is this qualified de- 
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nial responsive to the allegation of the bill, and of such a na- 
ture as according to the course. of the Court at this stage of 
proceeding, to leave the plaintiff i in the condition of not hay- 
ing his allegation admitted; or is it. to-be n as confessing 
the allegation, and offering new matter in avoidance; so as to 
puton the defendant the burden of proving it, and allow the 
the plaintiff to consider his allegation as admitted, for the pur- 
pose of resisting the motion to dissolve the injunction? We 
will not enter into it, because there are objections on the face 
of the bill, which show that the injunetion,.was improvident- 
ly granted, and consequently there is error in the decretal or- 
der refusing to dissolve the injunction, and continuing it over 
to the hearing. 

The scope of the bill is to.obtain a perpetnal injunction, re- 
straining the defendant from enforcing his judgment at law. 
There is no primary equity which the bill seeks to set up, and 
ineaid of which; the injunction is asked for, but the sole ob- 
ject isto have a perpetual injunction, and there the matter 
is to stop. Except to stay waste or prevent irreparable inja- 
ry, an iujunction can only.issue in aid of, and as ancillary to 
some primary equity, which.the billseeks to enforce. This.is 
well settledyand we presume the defect, in not setting out 
some primary equity, is attributable to the fact, that there is 
no equitable ingredient involved in the case. 

As the ground for coming into,this court for relief, the plain- 
tiff alleges that notwithstanding the contract was rescinded, 
and by mutual consent it was agreed that he should remove 
the machinery, which he did.in pursuance of the agreement, 
the defendant brought an action at law against him for breach 

of the original. contract by removing the machinery, which 
action Coming ow to: be tried.in. the Superior Court of law, it 
was decided.and held, ihat “‘ none of the matters set forth in 
this bill were proper and legal. detences to the said. action, and 
the defendant recovered a judgment,” and the plaintiff now 
insists that it is against conscience for the defendant to entorce 
the judgment. 


© Assuming + the matter set. fom <iuthe. bill tobe Pte 


2 
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plaintiff had a clear legal right to remove the machinery, and 
consequently had a good defence to the action at law. But 
the failure to establish it, does not give him an equttable right, 
unless the error, of a court of law can create an equity!! No 
authority was cited for this position, and there is no principle 
upon which it can be supported. It would be a new head 
of equity jurisdiction. Ifa party obtains a judgment at law, 
by fraud, as by subornation of perjury, or the like foul means, 
equity will give relief, not by taking possession of the case, 
going into the trial of legal rights and granting a perpetual 
injunction, but by acting in aid of the common law court, and 
decreeing that the party shall consent to set the judgment and 
verdict aside, and have a new trial at law, and in the mean- 
time, as ancillary to this relief, an injunction will be granted ; 
Pegram v. King, 2 Hawk’s, 297; Wélson v. Leigh, 4 Ire. Eq. 
97; Powel v. Watson, 6 Ire. Eq., 98; Llouston v. Smith, Ibid 
264; Dean v. Erwin, 7 Ire. Eq. 250. 

These, and many other cases, support the position that equi- 
ty will give relief against a judgment obtained by the fraud 
of the party, but there is none to support the position that it 
will give relief against a judgment because of error in the 
court. On the contrary, it is settled, where there is a legal 
right and a regular trial, before a competent court, the matter 
is concluded, both in equity and at law, so long as the judg- 
ment is unreversed ; Wilson v. Leigh, supra; Martin v. Har 
ding, 3 Ire. Eq. 603. In Dean v. Erwin, supra, this doctrine 
is assumed, and the court say “ This court cannot review the 
decision of a court of law upon a question addressed to its dig- 
cretion, from which there is no appeal, for the same reason 
that 2 cannot review a question of law trom which there is an 
appeal ;” and in Fentress v. Robbins, N. C. T. R. 177, the 
court say, “ In this respect the bill is for relief against the er- 
rors of the judgmentat law. If these facts laid any foundation 
for a suit in equity, there would soon be an end to all proceed- 
ings at law upon one or other of these points, either to hear 
errors ot the court, or retry the facts falsely found by the 
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jury, all causes would end in chancery, and the conrts of 
common law be abolished.” 

Suppose an action of assumpsit for a money demand—pléa, 
non assumpsit. The defendant offers to prove payment, the 
court holds the evidence inadmissible, for the want of a spe- 
cial plea—judgment for plaintiff. Can the defendant obtain 
a perpetual injunction, on the ground that it is against con- 
science for the plaintiff to take advantage of the error of the 
court, and make him pay the debt a second time ? 

Or, suppose, which is our case, an action for the breach of 
a contract; breach assigned: the removal of machinery, 
which, by the terms of the contract, the defendant was bound 
to leave on the premises ; the defendant offers to prove that 
the contract was rescinded by mutual consent, and the plain- 
tiff agreed to allow the defendant to remove the machinery ; 
the court hold the evidence inadmissible, either because the 
parties could not, by parol, rescind a written contract, or be- 
eause the agreement to rescind was nudum pactum, or some 
other erroneous ground, and there is judgment for the plain- 
tiff; can the defendant obtain a perpetual injunction, on the 
ground that it is against conscience for the plaintiff to take ad- 
vantage of the error of the court, and make him pay damages 
for doing an act which he had expressly agreed that he might 
do? If equity has this jurisdiction “ all causes will hereafter 
end in chancery, and the courts of common law be abolished.” 
Other points were mooted in the interesting argument with 
which the court was favored, to which it is unnecessary to ad- 
vert. 

There is error in the decretal order. Itshouid be reversed 
and the motion to dissolve the injunction allowed. 


Perr Curiam, Decretal order reversed. 
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HATCH WHITFIELD against BUCKNER L. HILL AND ANOTHER. 


A purchaser (even with notice) from one purchasing fraudulently, at a sher- 

_ iff’s sale, (as by preventing a fair competition among bidders,) who has had 
the land in possession for more than seven years before a suit in equity is 
brought for a reconveyance, is protected by the statute of limitations. 

An action of ejectment, predicated on the assumption that a deed made by a 
sheriff for land sold, is void on account of a fraudulent suppression of bid- 
ding, is not the same cause of action with a right asserted in a court of 
equity to have the purchaser converted into a trustee, and to havea recon- 
veyance, which assumes that the sheriff's deed is valid to pass the title; 
and, therefore, the pendancy of the former is not a good answer to the plea 
of the statute of limitations. 

If it appear on the face of the bill that the plalntift’s case is barred by the 
statute of limitations, advantage may be taken of it by motion on the trial. 


Cause removed from the Court of Equity of Wayne county. 
Lemuel H. Whittield had been the guardian of the defend- 
ant, William A. Whitfield, and the plaintiff, Hatch Whitfield, 
was his surety on his guardian bond. The plaintiff, in 1839, 
removed to the State of Mississippi, and was residing there in 
the year 1840, when a writ was taken out against the said 
Lemuel H. and himself on account of the said guardian bond. 
This was served upon the former, but the plaintiff not being 
found, a judicial attachment was taken out, which.was levied 
on six tracts of land, lying contiguous to each other, contain- 
ing about 5973 acres, and two lots in the town of Waynesbo- 
rough—and on advertisement being made, a judgment was 
_ taken against Lemuel H. Whitfield and himself for $2325,66. 
There was an execution taken out as to L. H. Whitfield, and 
levied on his land and slaves, and a venditioni exponas taken 
out to sell the lands of the plaintiff, which had been levied on 
by the judical attachment, and they were sold for $2000. 
At the sale of the lands, the defendant, W. A. Whitfield, de- 
clared, publicly, that he did not wish any one to bid against 
him for the land about to be offered ; that he only wanted to 
bring his brother, Hatch Whitfield, who was then in Missis- 
sippi, to a settlement, and he was afraid if any one else bought 
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the land, he would not let his brother have it back; that he 
would sell the outskirts of the land and let his hrother have 
the home plantation. In consequence of these assurances, 
and others of the same kind, made before, several persons 
abstained from bidding, and amongst others, the defendant, 
Buckner L. Hill, and the defendant, W. A. Whitfield, was 
thus enabled to buy the land at greatly below its value, to 
wit, at $2000. A part of the land in question adjoined the 
defendant, Llill, and he was very solicitous to buy this part, 
and went to the court-house on Monday, the day advertised 
for the sale, with the view and purpose of bidding for the 
land, but he was dissuaded from doing so by the representa- 
tions made to him by the defendant, Whittield, of the charae- 
ter above set forth, so that he was not present at the sale at 
all. Afterwards, (in a short time) he got from the defendant, 
Whittield, the land he wanted, amounting to about 1902 acres, 
by paying him a full price for it, to wit, $2377,50. W. Whit- 
field also sold a small portion of it to one Herring., 

The bill alleges that the plaintiff had no knowledge of the 
proceeding in Court, upon which the judgment was taken 
against him, until after the sale of his lands, living, as he then 
did, in a distant State, and having received no information 
on the subject; that Lemuel Whitfied, the other defendant in 
the execution, and the real debtor had abundant means with- 
in the bailiwick of the sheriff, consisting of lands and slaves, 
to satisfy the judgment; that he went forward and insisted 
that if any one’s property was to be sold to satisfy this debt, 
it-should be his ; that the land, bought in by W. A. Whit- 
field, was worth, at least, $10,000, and that several of his 
friends, who were present at the sale, urged that the land 
should be sold in separate tracts, and that if this had been 
done, and a fair competition allowed, there would have been 
no necessity for selling more than the town lots and one of 
the tracts, but that all this was met by the assurance that 
Lemuel Whitfield had put money into the hands of the plain- 
tiff to pay the debt, and that all he wanted was to force his 
brother to a fair settlement of the claims he had against him, 
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and that the sheriff, in his course, was influenced by this as- 
surance ; that there was a frandulent combination and agree- 
ment between the defendants, W. A. Whitfield and Hill, 
for the former to buy the land, and for the latter to have it 
from him at nearly the price he might give for it, and that a few 
days after this sale, this frandulent arrangement was consum- 
mated by the defendant, Whitfield’s, conveying a part of the 
land set forth, distinetively, in the pleadings, for the sum 
above stated. This bill was filed in 1856. 

The defendant, W. A. Whitfield, did not answer the bill, 
and a judgment pro confesso was taken, and the bill heard 
ex parte as to him. 

The defendant, Buckner L. Hill, answered, denying that he 
made any arrangement, or had any understanding with his 
co-defendant as to stifling competition in the bidding for the 
land ; or was cognizant of any trust or arrangement between 
the brothers ; or of any equitable claim the plaintiff had to have 
the land levied on, or any part of it, reconveyed ; that he did 
desire to have a part of the land, and went to the place ap- 
pointed for the sale, in order to bid for it, but the sale was 
postponed, as he then understood from a friend of the plain- 
tiff, because of some defect in the advertisement, and he gave 
himself no further concern about the matter until after the 
sale, (at which he was not present,) when the other defendant 
approached him and offered him a part of the land; that af 
ter some negotiation he agreed to give, and did give, the sum 
stated for the number of acres above set forth ; that this was 
the very highest market price for the land, and more than he 
would have given, if he had not previously agreed to abide 
by the price which a referee, mutually chosen by them, should 
fix upon ; that he paid $700 down, and the remainder of the 
sum after the land was surveyed and the deed made to him. 

There were proofs taken in the cause, the substance of 
which, material to the case, is set forth in the previous part 
of the statement. 

The prayer of the bill is for a reconveyance of the land and 
for an account. 
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After the sale to Hill, he entered upon a part of the pre- 
mises and has cultivated it ever since; for this part the 
plaintiff, in 1842, brought an action of ejectment, which has 
pended ever since in the court of law, and is still there pending. 
As to another part of this land, this defendant has not been 
able to get possession, but he commenced an action of eject- 
ment for that part in the said conrt of law, about the time the 
suit was begun against him, which is still pending. (See 3 
Jones’ Rep. 120.) 


E. G. Haywood and McRae, for plaintiff. 
J. H. Bryan, W. A. Wright and Dortch, for defendants. 


Pearson, C. J. We are satisfied the defendant, Whitfield, 
“ stifled the bidding,” and was enabled to buy the land fora 
sum greatly under its value, by assuring several gentlemen, 
who wished to purchase, that his object in forcing a sale, was 
merely to effect a “ brotherly arrangement,” and compel his 
brother to come to a fair settlement, upon which he would 
reconvey the land, and requesting them, as it was a family 
matter, not to bid against him. We are satisfied that the de- 
fendant Hill, was one of the gentlemen who was influenced, 
either directly or indirectly, by these assurances and. repre- 
sentations, not to bid. But the allegation that Hill colluded 
with William A. Whitfield, and was induced not to bid, by 
reason of an understanding, that he was to share in the spoils 
and take the part of the land which he wished to buy, “at 
nearly the same rate, that William Whitfield should buy it 
at,” is not proved—on the contrary, we are satisfied that he 
gave a full and fair price. It is true, the factjof his baying 
so soon after the sheriff’s sale, raises an inference that his 
conclusion not to attend the sale and bid, was, in some mea- 
sure, attributable to an expectation that he would be able to 
buy the part of the land he wanted from William A. Whit- 
field, should be become the purchaser. Whether this expec- 
tation was caused by the circumstance, that the embarrass- 
ment, under which William Whitfield labored, in conse- 
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quence of the delay and difficulty in drawing his fands out of 
the hands of his guardian, would compel him to sell a part of 
the land, or by a direct assurance to that effect, is a question 
which need not be solved ; for, assuming that Hill expected to 
buy a part of the land, the significance of this fact is, ina 
great measure, taken way by the fact, that he expected to 
give, and did give, a fyll price for it. So, the amount of it is: 
he was induced not to bid, as well by an expectation that he 
would have an opportunity to buy a part of the land, as by 
the assurance that William Whittield’s object in forcing a sale, 
and becoming the purchaser, was simply to place himself in 
a condition, by which he would be able to effect a family ar- 
rangement. But he expected to make no gain other than 
what is incident to the privilege of buying property at a fair 
price, provided the parties could agree in respect to it. And 
the equity of the plaintiff, as against Hill, is attenuated to” 
this: he bought from William Whitfield, with notice of the 
plaintiff’s equity to have back the land upon paying the 
amount due to William Whitfield ; but he is relieved of all 
imputation of a fraudulent complicity ; and is entitled to this 
further favorable consideration: the amount paid by him was 
just about enough to satisfy the judgment, and he made cash 
payments to meet the necessities of William Whittied—thus 
doing what the plaintiff was bound, not only at law, but in 
conscience to have done; and may fairly claim the benefit 
of being considered as having done that much in part per- 
formance of the family arrangement, which William Whit- 
field professed to be desirous of effecting. 

There can be no doubt, however, that the plaintiff had an 
equity to have ack all his land, which extended to Hill by 
reason of the notice, provided he had come forward within a 
reasonable time, and offered to pay him the amount which 
he had advanced. The plaintiff was ill advised, and chose to 
insist upon a supposed legal right to avoid the sheriff’s sale 
and hold all the land without satisfying the judgment. But 
for his mistake, in this particular, the whole matter might, at 
first, have been easily adjusted. He had only to offer to con- 
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firm the sale to Hill, and in that way satisfy the judgment. 
By doing so, his right to have a reconveyance of: the rest of 
the land, would have. been made too clear to admit of any 
doubt or opposition. Now, the question is, as he elected to 
insist upon a right, at law, to which he was not entitled, in 
consequence of which, there has been much litigation, and a 
delay of more than seven years, during all of which time, he 
has neglected the duty of discharging the judgment, and avail- 
ed himself of the opportunity, which this litigation afforded, 
to evade its enforcement, is it not too date for him to fall back 
upon an equity, growing out of the fact, that the bidding ata 
sale, made by the sheriff, was stifled, and claim a reconvey- 
ance of the property upon an offer, now, for the first time 
made, to pay the amount due upon the judgment, provided 
he is allowed credit for the profits made out of the land ; thus, 
in effect, taking advantage of his own wrong in order to reap 
the fruits of another’s labor? 

In MeDowell v. Sims, 6 Ire. Eq. 278, it is held that the 
equity growing out of “ puffing” at a sale, mast be insisted 
upon in a reasonable time, and it would seem, from analogy, 
that the equity growing out of “ stifling the bidding,” should 
be subject to a like restriction; for the defendant, in the exe- 
cution, is certainly in defailt, so long as he suffers the debt 
to remain unpaid. 

But we will not decide the question, for, in this case, by 
the plaintiff’s own showing, his equity is barred by the stat- 
ute of limitations, upon the principle established in the case 
of Taylor v. Dawson, 3 Jones’ Eq. Rep. 86, the sale having 
taken place in 1842, and the bill filed in 1856. 

The pendency of the action, at law, does not bring this case 
within the exception according to the ruling in Hall v. Da- 
vis, 3 Jones’ Eq. 413, because the cause of action is not the 
same. The right which the plaintiff insisted upon at law, was 
to set aside the sheritt’s sale im ¢oto, and treat it as a nullity. 
The right which he now insists on, in equity, is to convert the 
defendants into trustees—assuming the validity of the sale to 
pass the legal title, and admitting the right of the defendants 
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to hold the land as security for the amount of the judgment 
and costs; which two rights, are wholly inconsistent. 

In this connection it may be well to remark, that the in- 
junction, in our case, was improvidently granted. The plain- 
tiff onght to have been required, as a preliminary to his com- 
ing into a Court of Equity, to enter a nonsuit in the action of 
ejectment, brought by him, and to, permit the defendants to 
take.judgment in the action of ejectment, brought by them, so 
as not to allow litigation in both courts. 

It is settled, that if it appears on the face of the bill that 
the plaintiff’s case is barred by the statute of limitations, ad- 
vantage may be taken of it by motion on the trial ; Robinson 
v. Lewis, Busb. Eq. 58. 

The bill, in respect to the defendant Hill, will be dismissed; 
and the plaintiff will have a decree against the defendant, 
William Whitfield, against whom there was judgment pre 
confesso, declaring that he is entitled to a reconveyance of 
the land, except the parts conveyed to Hill and Herring, and 
to an account, in which the plaintiff will be allowed the sums 
received by William Whittield of Hill and Herring, upon his 
agreeing to confirm their title as a credit, and wili be charg- 
ed with the amount of the judgment and costs. 


Per Curiam, Decree accordingly. 
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JOHN M. LONG against JOHN J. CROSS AND WIFE MARY. 


Where C., being indebted to his sister, B., left the State, having made a con- 
veyance of certain of his property to the plaintiff, and the latter agreed that 
if he got the property, or enough of it to satisfy his sister’s debt, he would 
save it for her, and gave his bond for the amount thereof, and at the same 
time she gave him a written agreement to return the said bond if he did not 
succeed in getting the amount of said note from C; on a bill for an injunc- 
tion to restrain the collection of the bond, it was Held necessary that the 
plaintiff should aver that he had diligently endeavored to collect said amount 
from C. and had failed to do so, and that it was not sufficient for him to 
allege that he had failed to get the property, but that he should state haw 
and why he had so failed. 


Aprrat from an interlocutory order of the Court of Equity, of 
Cabarrus county, dissolving an injunction. 

The bill sets out, that on the 17th of January, 1853, the 
plaintiff executed a bond for the sum of $180, payable to the 
defendant, Mary Cross, then Mary Henderson ; that this bond 
was for a debt owing the said Mary by one D. F. Long; and 
was executed under the following circumstances: One A. J. 
York of the town of Concord, stated to the plaintiff, at the 
time of the date of the above bond, that it was rnmored that 
the creditors of D. F. Long were about to levy, or had levied, 
upon his property. The said D. F. Long was at that time re- 
siding in the town of Salisbury, editing a newspaper, of which 
he was proprietor. York also stated to the plaintiff, that D. 
F. Long was indebted to the merchantile firm of which he (York) 
was a member, and desired plaintiff to secure the debt for the 
firm, it he could. The plaintiff stated to York, that -he had 
_ purchased the printing press, material and all fixtures apper- 
taining to the same, formerly owned by the said D. F. Long, 
and that if plaintiff got the press, material, &c., and they turn- 
ed out as he supposed they would, in that event he should 
owe D. F. Long enough to satisfy the claim of the firm, and 
probably more than enough for that purpose ; that at the re- 
quest of York, plaintiff executed his bond for this claim with 
the understanding that if he did not get the press, material, 
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&e., then the bond was to be returned. York then in 
formed plaintiff that D. F. Long was indebted to Mary Hen- 
derson in the sum of $180, and requested him to secure this 
debt for her. Plaintiff then executed his bond for the sum 
alleged to be due her, and delivered the same to York, who 
agreed to relate to her the circumstances above set out, and 
it was agreed between them thatif she received the bond, 
it should be on the same terms as York had accepted his. 
York then delivered the bond to Mary Henderson, and took 
from her the following receipt : “ Received of J. M. Longa 
note of $180 for D. F. Long’s account, and if J. M. Long does 
not succeed in getting the amount of said note from D. F. 
Long, this note is to be returned to J. M. Long. 

(Dated) Jan. 17th, 1853. (Signed) Mary [lenperson.” 

The bill further states, that D. F. Long left this State and 
went to Louisiana and has never returned, and that attach- 
ments were levied upon the printing press, material, &c., in 
the month ef January or February 1853, and on all the prop- 
erty which D. F. Long was known to possess, and it was all 
sold by the creditors, and of this fact, both York and the said 
Mary Henderson were both informed, and the plaintiff got 
none of the property. The bill further states, that sfter the 
said levies and sales, York returned the bond executed to the 
firm, and that the said Mary [Henderson having intermarried 
with the defendant Cross, plaintiff demanded of them the bond 
executed to Mary Henderson, which they refused to return, 
but commenced suit thereon and have obtained a judgment 
and sued out execution on the same, which execution is now 
in the hands of the sheriff of Cabarrus. The bill prays for an 
injunction to restrain the enforcement of the judgment and 
for the delivery up of the bond in question. 

The defendants answered fully, but since the decision of the 
court is predicated on the plaintiff’s bill, it is not necessary to 
set out the answer. 

Upon the coming in of the answer, defendant moved to dis- 
solve the injunction, which motion was allowed. Plaintiff ap- 
pealed to this court. 
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Wilson and Jones, for plaintiff. 
Barringer and Fowle, tor defendant. 


Pearson, C. J. Toentitle the plaintiff to have his bond for 
$180, mentioned in the pleadings, returned to him, according 
to the terms of the agreement signed by the defendant, Mary, 
it was necessary for him to use all proper diligence in endeav- 
oring to get the amount of the note from D. F. Long. 

The equity which the bill seeks to enforce, is to have the 
agreement performed, and in the meantime, as ancillary there- 
to, to have the collection of the bond enjoined until he can estab- 
lish his primary equity. It is clear, that in order to make out 
this equity, it was incuinbent on the plaintiff to aver in the bill, 
aud prove that he had used proper diligence, and did not 
“sneceed in getting the amount of the note from D. F. Long.” 

~The bill is fatally defective, in not making this averment. It 
is true the plaintiff avers he has not got the money from D. 
F. Long, but how he happened to fail, and what efforts were 
made by him to get the money, if he made any, are not set 
out, in order to show that he had used the degree of diligence 
imposed on him by the agreement. 

The bond and agreement bear date 17th January, 1853.— 
The plaintiff alleges, that as an inducement to the arrange- 
ment, which took place between him and one York, and as 
preliminary to the execution of the bond and agreement in 
question, “he told York, that he had purcha-ed the printing 
press, material, and all the fixtures thereunto belonging, that 
D. F. Long owned, and if your orator got said press, materi- 
al and fixtures, and it turned out as it had been represented 
to lim, he would owe the said D. F. Long enough to satisfy 
his claim, and probably something more.” He then alleges, 
that in January or February, 1853, the printing press, mate- 
rial and fixtures, avd all the property that D. F. Long was 
known to be possessed of, were levied upon by creditors un- 
der attachments and sold, by reason whereof he failed to get 
the amoun: of the bond from D. F. Long. This account of 

the maiter, so far from showing that he used proper diligence, 
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convicts him of a want of diligence. If it was true, as he 
told York, that he had bought the printing press, material 
and fixtures, how did it happen that he permitted the proper- 
ty to be appropriated by creditors, whose levies were not 
made until February, the month after his alleged purchase # 
We say February, because the ambiguity made by his loose 
allegations, “January or February,” must of course be taken 
most strongly against him. And why was it, that having 
early intelligence that D. F. Long had absconded, he took no 
means to assert his title to the printing press, material and fix- 
tures, and made no effort whatever, as far as appears by his 
own allegation, to secure the debt which he had undertaken 
to endeavor to get for the defendant, Mary. 

For this defect in the bill, and want of equity by the plain- 
tiff’s own showing, without adverting to the matter set up im 
answer, we concur with his Honor that the injunction ought 
to have been dissolved. There is no error. This will be cer- 
tified. 


Per Curiam, Decretal order aftirmed. 
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JAMES V. SYMONS AND ANOTHER against JEHIAL REID 
AND OTHERS. 


Where the main drift and scope of a bill was to enforce an assignment in 
trust, and secure a dividend under it, and the prayer of it is to that effect 
only, it was Held that an allegation that the deed was made to defraud 
creditors, made heedlessly, and as an expletive, and not as a ground of re- 
lief, should be rejected as surplusage. 

Where a trustee appointed, by deed, to collect money and pay all the debts 
of the trustor, resided in a distant State, and in a bill, by a.creditor to en- 
force the payment of his debt, it was alleged that he was about to remove 
the trust funds beyond the reach of the Court, it was //e/d that an injune- 
tion was proper to restrain such removal. 

Where a deed of trust was made by a firm to secure all its creditors, one cred- 
itor, to whom the rest were unknown, (they not being named in the deed) 
has a right to file his bill, in his own name, praying for a discovery of the 
other creditors and the state of the fund, and for the payment of his pro- 
portion, and upon such discovery being afforded, it was Held to be the pro- 
per practice to amend the bill by making all the creditors, interested, par- 
ties to the bill. 

Where one of several creditors, secured in a deed of trust, filed his bill to en- 
force the satisfaction of his debt, in which he called on the trustee to set 
forth the names of the other creditors, and the amounts@due them, and the 
general state of the fund, and the answer failed to make such discovery, 
whereupon the plaintiff excepted to the answer, and the exceptions were 
allowed, it was /7eld that an injunction obtained, to prevent the removal of 
the funds, would be continued until a full answer should be filed, and them 
disposed of according to the equity confessed in the answers. 


Cavsr removed from the Court of Equity of Davidson county. 

The defendants, Kibbee and Ball, were a mercantile firm in 
the city of New York, and the plaintiffs bought goods of them 
to the amount of $1551.22, and gave their promissory note for 
the same, payable six months after date, (8th September, 1857.) 
Before the expiration of the credit, Kibbee & Ball became 
insolvent, and on the 19th of November, 1857, made an ags- 
siguinent to the defendant, Jehial Reid, of all their effects, 
in trust for the creditors of the firm, by which the equitable pro- 
perty in this note passed to Reid, and at the same time, they 
endorsed it to said Reid, on the same consideration. This 
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note was sued on in the county court of Rowan, and judg- 
ment obtained at February Term, 1859, of that court, from 
which the defendants in that suit, (plaintiffs in this) appealed 
to the Superior Court of that County, and in the latter court, 
a final judgment was taken at Spring Term, 1859, for the full 
amount of the said note, interest and costs, (1767.18.) Subse- 
quently to the assignment to Reid, the plaintiffs purchased 
three notes on Kibbee & Ball, amounting, together, to some- 
thing more than their note to the firm, and took an endorse- 
ment on the same without recourse on the endorsers. The 
plaintiffs, Symons, requested that these should be allowed as 
acredit on the judgment, which was refused, and this suit 
was brought to restrain the collection of the judgment, alleg- 
ing that these being debts secured in the deed of assignment, 
and the trustee having funds enough in his hands to pay 
them, ought not to be allowed to enforce the collection of the 
judgment; that he is a citizen of the State of New York, 
and would, if permitted to collect this money, take it out of 
the reach of the Court. The creditors of Kibbee & Ball were 
not named in the deed of assignment made by them to the 
defendant, R®id, and the plaintiffs, in their bill, call on the 
defendants to state in their answer, who these are, and what 
amount is due to each. 

The answers of the defendants state that these notes were 
purchased by the plaintiffs long after the suit on the note to 
defendants was begun, and while pending in the Superior 
Court; that the endorsements are without date ; and that the 
plaintiffs frandulently pretended that they were made before 
the assignment to defendant Reid, and endeavored to use them 
as sets off in the action at law, and that being baulked in this 
nefarious design, they had come into this court to effectuate their 
purpose ; that the firm of Kibbee & Ball being hopelessly in- 
solvent, they were able to buy up these notes for a mere tri- 
fle, and paid for them in worthless stocks; that the per cent- 
age coming to the plaintiffs, out of the fund in the hands of 
Reid is small. The answer does not state the names of the 
ereditors entitled to participate in the fund, nor the amownt 
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due to each, nor the sum to which the plaintiffs would be enti-. 
tled, but avers that all-this information had been given to the. 
plaintiffs. 

On the coming in of the answer, the following exceptions. 
were filed: 

1. That the trustee failed to set forth the amount in his hands. 

2. That he failed to set forth the smount applicable to the. 
debt of the plaintiffs. 

3. That the defendants failed to.answer whether the debts 
exhibited by the plaintiff, are owing by Kibbee & Ball to the. 
plaintiffs. 

The motion to dissolve the injunction, and to allow the ex- 
ceptions, were argued and considered together in the Court 
below, and both were decided against the plaintiffs from. 
which they appealed to.this Court. 

In this Court, the counsel for the defendants, brought to the 
notice of the Court the following: allegation in the plaintiffs’ 
bill: ‘ Your orators further show to your Honor, that on the 
19th of November, 1857, the said Kibbee & Ball, in fraud of 
their creditors, and in fraud. of the debts which they owe to 
your orators, made a fraudulent assignment of all their debts, 
accounts, property and estates, to one Jehial Reid,” and in- 
sisted that the bill was repugnant, and inconsistent; and that, 
according to the course of the Court, no relief could be given. 
upon it. 


McLean, for: the plaintiffs. 
Blackmer and Jones, for the defendants. 


Pearson, ©. J. We were at first inclined to the opinion 
that the bill was fatally defective, as being repugnant and in- 
consistent with itself on its face; in this: it alleges that the 
assignment by the defendants, Kibbee and Ball, was in fraud 
of their creditors, and “in fraud of the debts which they 
owe to your orators,” and then it alleges that the plaintiffs 
are entitled, as the assignees of three certain notes of Kibbee 
and Ball, to a part of the fund in the hands of Reid, which, 

3 
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by virtue of the assignment to him, he has collected and holds 
in trust for distribution among the creditors; thus, in one 
breath, assailing the assignment as fraudulent and void as to 
creditors, and in another, seeking to set up the assignment as 
valid, and under which the plaintiffs, and other creditors, are 
entitled to a dividend of the fund. 

Upon an examination of the whole bill, and particularly, 
the relief prayed for, we are of opinion that the allegation of 
frand must be rejected as surplusage and impertinent—insert- 
ed by the draftsman of the bill, without intending to make it 
the ground of relief, and as merely expletive, and to be as- 
cribed to the loose manner in which gentlemen of the bar will 
indulge themselves in framing equity pleadings, under the 
excuse of the pressure of business on the circuits, but which 
always embarrasses the Court, and frequently operates to the 
prejudice of clients. Stripped of surplusage, the bill sets out 
a plain equity, i. e., to have an account of the trust fund, and 
the dividend, to which the plaintiffs are entitled as assignees 
of the notes, mentioned in the bill, applied in payment of the 
judgment, which the defendant, Reid, has obtained against 
them at law, and, in the mean time, for an injunction, on the 
allegation that Reid is a non-resident, and if he collects the 
judgment, will take the fund beyond the reach of the Court; 
and the defendant, Reid, is interrogated particularly, and re- 
quired to state the sum, to which the plaintiffs are entitled, as 
a dividend, in the distribution among the creditors of Kib- 
bee and Ball, and also to set out the names of the creditors. 

The angwer is as obnoxious to the charge of “ looseness of 
statement” as the bill, It makes the impression that Kibbee 
and Ball are largely insolvent, and that the dividend, to which 
the plsintiffs are entitled, is very trifling, and, in fact, that 
they bought up the notes, which they hold, for little or noth- 
ing, with an intention to defeat a recovery at law, and, at all 
events, to embarrass the proceeding. 

It is certain that the plaintiffs are entitled, as the holders of 
the notes in question, to a dividend of the fund, be it large or 
small, and to have it applied as a payment on the judgment 
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at law; and the answer is defective in not setting out what 
the dividend or the “per centage,” as it is termed, amounts 
to, and who are thé creditors entitled to the fund. 

Under ordinary circumstances, in consequence of this eva- 
sion in the answer, the plaintiffs would have been entitled to 
have the injunction continued until the hearing, but it is evi- 
dent that as the bill now stands, the plaintiffs are not in a 
condition to bring the cause on for a hearing; for an account 
cannot be taken until all the creditors interested in the fand, 
are made parties. On this account, it was material that the 
answer should have set forth the names of the creditors; for 
although the fact of their not being named in the deed of as- 
signment, made it proper to entertain the bill in the first in- 
stance, so as to enable the plaintiffs to get a discovery, it 
would then have been necessary to amend by making them 
parties; because, manifestly, there can be no decree for an 
account until all the parties, interested in the fund, are before 
the Court; so that they may be bound by the final decreee. 
If this were not so,-there might be as many suits as there are 
creditors, and a different balance struck in each. 

If the defendants had set out the dividend, or per centage, 
to which the notes, held by the plaintiffs, are entitled, accord- 
ing to the present state of the fund, the proper order would 
have been to dissolve the injunction, except for the amount 
stated, for which, of course, the plaintiffs would be entitled to 
a credit on the judgment. As the answer is evasive, in this 
respect, it was error to dissolve the injunction; for that was 
permitting the defendant to take advantage of his own 
default; for it is certain the plaintiffs are entitled to some 
part of the fund, and cannot be made to forfeit it by a general 
recrimination to the charge of fraud, which the plaintiffs 
made against them, “ that they went on to New York and 
purchased the notes for a mere “ trifle,” and “ must come into 
Court with clean hands,” &e. 

Upon the whole, this Court is of opinion that the decretal 
order, dissolving the injunction, should be reversed, and the ex- 
ceptions to the answers allowed, so that upon the coming in.of 
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full answers, the plaintiffs may amend by making the creditors 
parties. And although the amendment will supersede the 
ex parte injunction heretofore granted, yet; the plaintiffs may 
then move for an injunction upon the equity confessed by the 
answers, to wit, the amount of the dividend to which they are 
entitled. This will be certified. *. 


Per Curiam, Deeretal order reversed. 








- WILLIAM BRANTLY against JAMES KEE. 


In a bill for a sequestration, to protect the interest of a remainderman, it is 
not necessary that all the joint-owners of the remainder, should be made 
parties. 

Where one coming in under a life tenant, resides in another State, and claims 
the whole property in slaves, against conscience and equity, this, without 
any threat, was /eld to be sufficient ground for a remainderman to allege 
an apprehension that they would be removed, and to authorisw che issuing 
of a sequestration to restrain such removal. 

A conveyance of “all the property I possess,” where there was no apparent 
motive for making an exception, was Held to mean all that the party 
owned, as well that in remainder as that in his immediate occupation. 

Where, by a marriage settlement, the husband was entitled to an estate for 
the life of his wife, in slaves, and the wife to the remainder, and during the. 
eoverture, the husband conveyed to a trustee, in trust, for the benefit of 
his wife for her life, with a remainder to A. and B., his children, and after 
discoverture, the wife elected to take the life estate, under her husband’s 
deed, it was Held to be against conscience for her, after disposing of the 
life estate, to claim the remainder also, 

Where a deed of trust was made, limiting property in slaves to certain per- 
sons, and a petition was filed in a Court of Chancery, setting out the rights 
of the parties to the deed, according to its terms, and praying for the ap- 
pointment of a trustee to perform the-trusts as therein set out, and such 
trustee was appointed by the court, and gave bond to perform the trust, 
and took the property into possession by virtue of such decree: it was 
Held that the parties to the proceeding were estopped to. deny the owner- 
ship asserted in the proceeding, and that the trustee, as a privy in estate, was 
in like manner estopped. 
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A trustee who acquires an outstanding title, adverse to that of his vestuis qui 
trust, is considered, ia equity, as having acquired it for their benefit, and 
cannot set it up for his own. 


‘Cause removed from the Court of Equity, of Northampton. 

William Kee made his will and died in 1829, bequeathing 
thereby to his wife, Anna Kee, during her life or widowhood, 
among other things, a negro girl, Sarah, and upon the death 
or marriage of the said Anna, he gives the girl Sarah, and her 
increase, to his “ daughter Sally Hart, and her heirs, forever.” 

Sally Hart, during the lifetime of Anna Kee, intermarried 
with one Wyatt Brantly, having first made a marriage settle- 
ment, dated 29th ot March, 1829, of which the following ex- 
tract, only, is necessary to the proper understanding of the 
case : 

“The said Sarah, for and in consideration of the premises, 
-does hereby grant, bargain, and convey, unto John W. Dupree 
* * as trustee, all the estate or property which she now 
possesses, upon the following trust, to wit: that the said Wyatt 
and Sarah are to enjoy the profits arising from the said estate, 
and to have the use thereof during the lifetime of the said 
Sarah, and at her death, she, the said Sarah, may dispose of 
the same in such way as she may think proper—either by will 
or deed of gift, or other instrument of writing.” 

Anna Kee died about the year 1834, and immediately there- 
after the slave, Sarah, ard her child, Cassandra, went into the 
possession of Wyatt Brantly, where they remained up to the 
time of his death, which took place in 1842. Shortly before 
his death, viz: in September 1842, he conveyed some land, 
and the growing crop, plantation tools, cattle, horses, hogs, 
furniture, &c., and the following slaves: Sarah, Ben, Antho- 
ny, Joe, Carter, Tom and Cassandra, to one Benjamin D. Til- 
lar, his heirs, &c., in trust, to pay the debts of the said Wyatt, 
and then for ihe use and occupation of his wife, Sarah, during 
her life, and, after her death, # his sons, William and John. 
This deed was acknowledged in open court, by both Brantly 
and Tillar, and ordered to be recorded. 
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Tillar acted as trustee for a short time, and in January, 1843, 
an application was made to the court of chancery of Greens- 
ville county, in the State of Virginia, wherein the parties re- 
sided, by petition of the ereditors of Wyatt Brantly, setting 
forth the appointment of Benjamin D. Tillar as trustee, and 
that he had sold some of the property, but that he refused to 
proceed further in the execution of the trust, and was anxious 
to be rid of it, and praying that another trustee might be ap- 
pointed. Service of this petition was made on Sarah Brant- 
ly, William Brantly and John Brantly, who all answered and 
professed to be satisfied with the proposed change, and there- 
upon a decree passed appointing George Kee trustee in place 
of Benjamin D. Tillar, and the said George gave bond with 
two sureties, payable to the court, reciting his appointment as 
trustee, and conditioned “well and truly to perform the duties 
of trustee as aforesaid.” 

George Kee, the newly appointed trustee, took possession 
of the slaves immediately after his appointment, and brought 
them to the county of Northampton, in this State, and retain- 
ed possession of them until his death, whieh oecurred in the 
year 1856. 

In March, 1843, Sarah Brantly, for the consideration of na- 
tural love and affection, conveyed to the said George Kee, the 
whole of her property, including the woman, Sarah, and her 
daughter, Cassandra, and the other slaves in controversy, de- 
scendants of these two, reserving to herself a life-estate in the 
property. 

Afterwards, on the 14th of September, 1844, the said Sarah, 
reciting a consideration of one thousand dollars, paid by 
George Kee, conveyed to him by deed of that date, her life-es- 
tate in the slaves, reserved in the deed of 1843. 

After the death of George Kee, his next of kin had a divi~ 
sion by order of court of these slaves, as a part of the estate 
of George Kee, and those in question in this suit, Cassandra 
and her two children, descendants of the woman, Sarah, were 
assigned to the defendant, as one of the next of kin, and 
the bill alleges that he is about to remove the same to the 
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State of Tennessee, where he resides, claiming the absolute 
right to them. 

The bill alleges that the plaintiff, William, is entitled to the 
entire interest in remainder, for that his brother, John, to 
whom it was jointly limited, is dead without leaving any child 
or children, also, that Sarah Brantly, the original donee, is 
still alive, and that before her death, the plaintiff’s right to 
enjoy the property does not arise, but in order that the same 
may be preserved and protected until the happening of that 
event, he prays for a writ of sequestration, &c. 

The facts, set out in the defendant’s answer, are substan- 
tially as stated above, except that it is not admitted that John 
Brantly was dead at the beginning of this suit, and it is urg- 
ed, that being a necessary party, the bill, in its present shape, 
cannot be sustained. And, it is denied that the defendant ev- 
er declared an intention to remove the slaves in question to 
the State of Tennessee, or beyond the jurisdiction of the Court. 
The defendant insists, however, that by a proper construction 
of the deeds above set forth, and by the division of his father’s 
estate, he is entitled to the property in absolute right, and he 
admits that his residence is in the State of Tennessee, 

A question arose between the parties as to the meaning of 
the conveyance to Dupree. It was insisted by the plaintiff 
that Mrs. Brantly did not intend to convey the slaves in ques- 
tion as she only professes to convey the estate which she pos- 
sessed, and that her mother being alive, she did not possess 
the slave Sarah. To this it was replied that Mrs. Anna Kee 
had, at the date of the deed, surrendered her life-estate, and 
the slaves were in the possession of Mrs. Brantly, when the 
deed was made. Testimony was taken as to this fact, but ac- 
cording to the view of the Court, the point-.becomes immate- 
rial. 

_ The order was made by the Judge at chambers, for the is- 
suing of the writ of sequestration, and the same was returned 
by the sheriff, with bonds taken for the forthcoming of the 
property at the death of Sarah Brantly. 

, The cause, in this state, was removed, by consent of parties, 
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tothis Court, and was heard on a motion to dissolve the se- 
questration and dismiss the bill. 


Barnes and Fovle, for the plaintiff. 
B. F. Moore, for the defendant. 


Pearson, C. J. The plaintiff alleges that he is entitled to 
certain slaves, subject to the life estate of Sarah Brantly ; and 
that the defendant, who has acquired the life estate, under 
pretence that he is entitled to the absolute estate in three of 
the slaves, is about to carry them to the State of Tennessee, 
where he resides. The object of the bill is to have the slaves 
sequestered, so as to have them forthcoming at the death of 
Sarah Brantly. 

We are not satisfied by the proofs, that John Brantly, who, 
the plaintiff admits, was a tenant in common with him, is 
dead without children, but we are satisfied that he has left the 
State and gone to parts unknown; and, for this reason, we 
are of opinion that the bill, which does not seek a final adju- 
dication of the rights of the parties, but only to have the pro- 
perty secured, can be maintained by the plaintiff, and that 
John Brantly is nof a necessary party. In Brown v. Wilson, 
6 Ired. Eq., 558, a remainderman, who had but a contingent 
interest, subject to the death of the tenant for life without 
having a child, was allowed to maintain a bill of this kind, for 
the purpose of securing the property. 

Where there is a reasonable ground of apprehension the 
bill will be maintained, unless it appears that the defendant 
is entitled to the absolute estate. The defendant denies that 
_ he ever announced a purpose to carry the slaves out of the 
State ; but he claims them absolutely, and as he lives in Ten- 
nessee, and these slaves have been allotted to him in the divi- 
sion of his father’s estate, we are satisfied there is a ground to 
apprehend that he will take them out of the jurisdiction of 
this Court. 

So the question turns upon the title to the slaves. 

1.-Did the slaves, Sarah and Cassandra, (from whom the 
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others are descended,) pass to Dupree, under the marriage. 
settlement executed by Sarah Brantly, (then Sarah Kee)! 
The words are, “all the estate or property which she now’ 
possesses.” ‘* Possess” is frequently used in the sense: of 
“own,” “entitled to;” and although the word “now,” in 
connection with the fact that Mrs. Brantly’s title was subject 
to a life estate, raises a doubt whether it was not intended to 
exclude the property to which she was only entitled in re 
mainder, still the fact that there was no motive for not in- 
cluding in the settlement all the property or estate which she 
owned, inclines us to the conclusion that she did intend to 
convey all that she owned, in which sense “ possesses” was 
used; so that point will be conceded to the defendant, and we 
will not enter into evidence, as to whether the slaves had not 

* been, before that time, put into her possession, by her mother, 
the tenant for life, or whether, just before the date of the 
deed, they had been taken away from her. 

2. There are three grounds upon which the defendant, who 
claims under George Kee, can not be considered, in this court, 
as the owner of the remainder in these slaves, after the death 
of Mrs. Brantly. 

1. By the effect of the deed to Dupree, and the marriage, 
Wyatt Brantly, upon the death of the tenant for life, was en- 
titled to the slaves for the life of his wife. The effect of his 
deed to Tillar, was to give Mrs. Brantly an estate in the slaves 
for her life, with a limitation over to his twosons. After his 
death, Mrs. Brantly elected to take, under this deed, and went 
into the enjoyment of a life estate. Sothe matter stands thus: 
uhder the deed to Dupree, Brantly was entitled to the life es- 
tate, and Mrs. Brantly to the remainder ; under the deed to 
Tillar, Mrs. Brantly was entitled to the life estate, and the 
children of Brantly to the remainder—thus effecting an ex- 
change of the estates ; which was advantageous to Mrs. Brant- 
ly, as she had no child. At all events, she so considered it, 
and after the incapacity of coverture was removed, made her 
election ; and it is against conscience and a well established 

principle of equity, for her, or one claiming under her, after 
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the enjoyment of the life estate, derived from her husband, to 
attempt to set up her title to the remainder under the deed to 
Dupree ; for thereby she would defraud Brantly’s children, 
either out of the life estate, or of the remainder, and to pre- 
vent this, she must abide by her election to take the life-es 
tate, and let them have the remainder. 

2. Mrs. Brantly was a party to the proceedings had in the 
Court of Chancery, of Greensville county, Virginia, by whieh 
George Kee was substituted as trustee, in the place of Tillar. 
The parties in that proceeding, set up title under the deed to 
Tillar, and it is admitted, and acted upon as @ fact, that Mrs. 
Brantly was entitled to an estate for life, and William and. 
Jolin Kee to the remainder. So the case comes directly with- 
in the principle of Armfield v. Moore, Busb. Rep.,2157, and 
George Kee, as privy in estate, is bound by the estoppel, 
which, in this instance, operates to prevent a fraud. 

3. George Kee, by his appoinment as trustee in the place of 
Tillar, by the execution of a bond for the faithful performance 
of the duties of trustee, according to the provisions of the deed 
to Tillar, and by taking the slaves into his possession, became 
invested with all the rights and duties of a trustee for Mrs. 
Brantly, and for William and John Brantly, and when he ac- 
quired the adverse title of Mrs. Brantly, under the deed to 
Dupree, is presumed to have taken up this adverse title for 
the benefit of his eestuis gui trust, William and John Brantly, 
upon the well settled principle of equity, that where a trustee 
purchases in an outstanding, adverse title, he is considered as 
doing so, not for his own, but for the benefit of his cestuds gus 
trust ; and the principle applies more strongly where the title 
is acquired, not by purchase for value, but as a mere volun- 
teer—by his own act, and not by the act of law. The correct- 
ness of this principle, and its necessity, in order to prevent 
one who has undertaken to protect the rights of others, and 
by his fiduciary relation has had the means of knowing the 
condition of the title, from committing a frand and betraying 
his trust, will strike every one’s sense of justice, without fur- 
ther explanation, and is too plain to require the citation of 
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authorities. The principle, is, under certain circumstances, 
acted on at law: Tenant for life makes a feofment to A for: 
life, remainder to B in fee; the first feofor releases to A ; it 
operates “ by way of extinguishment,” and enures as well to 
the benefit of Bas of A. So a disseisor makes a feofment to 
two; the disseisee releases to one of them ; it enures to the 
benefit of both ; taking under the same conveyance they are 
privies in estate, and the act of one in getting in the outstand- 
ing right, is presumed to be for the benefit of his fellow as 
well as himself. 

Our case is a striking instance in illustration of the princi- 
ple. As soon as Kee gets possession of the slaves, he brings 
them into this State, and thereupon turns “traitor in the 
camp,” and instigates one of his cestuis gua trust.to attempt a 
fraud upon the others, by setting up and conveying to him an 
outstanding, adverse title to the remainder, after her life es- 
tate. This is not simply aconstructive fraud, but actual fraud 
and dishonesty!! Can he, or a volunteer under him, ask to 
be considered, in a court of equity, as having, by such means, 
defeated the rights of his cestwis gui trust and become the 
owner of the absolute legal and beneficial estate ? 

The sequestration will be continued, to the end that the defen- 
dant may give a sufticient bond not to remove the slaves be- 
yond the jurisdiction of this Court, and te have them forth- 
coming at the termination of the life estate. 


Per Coriam, Decree accordingly, 
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KADER BIGGS AND OTHERS against ALANSON CAPEHART. 


Where a deed in trust grouped several creditors, A, B, C and D, thus: “se, 
condly—To pay and discharge, in full, the several and respective debts 
bonds, &c., due, or that may grow due to A, pay to B, C and D, the several 
ant respective debts, bonds, &c., due, or that may grow due to them,” it 
was Held that by force of the words, “pay in full,” A was entitled to 
priority over the others. 


Cavsr removed from the Court of Equity of Bertie county. 

The bill was filed against the defendant, as trustee, in a 
deéd of trust, for an account. The pleadings disclose the fol- 
lowing facts: On the 19th of February, 1858, Richard Cox 
and John L. Andrews, trading as Cox & Andrews, made a 
deed of trust to the defendant, one clause of which is in the 
following words: “Secondly. To pay and discharge, in fall, 
the several and respective debts, notes, bonds, obligations and 
sums of money due, or that may grow due, from the said par- 
ty of the first part, for which they are jointly liable to the 
said party of the second part, pay to L. S. Webb, cashier of 
the Branch Bank of the State of North Carolina, at Windsor, 
Kader Biggs & Co., of Norfolk, Virginia, and Britton, Todd 
and Young, of Petersburg, Virginia, the several and respec- 
tive debts, notes, bonds, obligations and sums of money due, 
or to grow due thereon to them.” The deed then provides, 
that the debts due to a third class shall be paid pro rata, if 
there should not be enough to pay them fully. 

Alanson Capelhart, the defendant in this suit, is the trustee 
in this deed of trust, and claims precedence of the other par- 
ties, mentioned with him, in the above recited clause of the 
deed. The bill is filed by Biggs & Co., Britton, Todd and 
Young and L. 8S. Webb, who claim a pro rata division of the 
fund. The cause was set for hearing on the bill and answer, 
-and sent to this Court. 

> 
Winston, Jr., for the plaintiffs. 
Garrett, for the defendant. 
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Barriz, J. The only question presented by the pleadings 
for our consideration ia, whether the defendant has a prefer- 
ence over or is te share equally with the other creditors, 
mentioned as the second class in the deed of trust, executed 
for their benefit, by Cox & Andrews. The clause upon which 
the controversy arises, is as follows: “Secondly. To pay and 
discharge, in full, the several and respective debts, notes, 
bonds, obligations and sums of money due, or to grow due, 
from the said party of the first part, for which they are joint- 
ly liable to the said party of the second part, pay to L. 8. 
Webb, cashier of the Branch Bank of the State ot North Car- 
olina, at Windsor, Kader Biggs & Co., of Norfolk, Virginia, 
and Britton, Todd & Young, of Petersburg, Virginia, the sev- 
eral and respective debts, notes, bonds and sums of money 
due, or to grow due, to them.” 

As the funds, in the hands of the defendant, as trustee, are 
not sufficient to pay all the debts specified in this class, the 
general rule, that among those standing on the same foot- 
ing, “equality is equity,” must prevail, unless there bea 
clear manifestation of a purpose, in the makers of the deed, to 
give to one or more of the creditors a preference over the 
others. We think there is such a purpose indicated in favor 
of the defendant, and that the clause of the deed, in question, 
will not fairly admit of any other construction. The debts 
due the defendant are first mentioned, and it is declared that 
they are to be paid and discharged zm full, while the provi- 
sion, in favor of the other creditors, is simply, that they are 
to be paid. The counsel for these creditors insists, that to 
pay, and to pay in full, means the same thing. That may 
perhaps be so when the expressions are applied to the same 
debt, but the former expression is manifestly stronger than 
the latter, when applied to different debts. The sentence in 
which the debts due the defendant, are secured, is, in its 
meaning, a distinct one from that in which the other debts of 
the second class are provided for, although only separated 
from it, in the manuscript, by a Comma. The repetition of 
the verb, “to pay,” shows this, as we think, very clearly, and 
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and we do not feel at liberty to disregard the force of the words, 
“in full,” annexed to that verb in the first sentence. The 
grantors, in the deed of trust, thought, no doubt, that all the 
debts, specified in the second class, would be fully paid ont 
of the effects which they had conveyed to the trustee, and» 
they did not, therefore, provide expressly for a pro rata dis- 
tribution among the creditors of that class, as they did with 
respect to those of the third class, as to whom a deficiency of 
funds was apprehended. Still, a suspicion seems to have 
crossed the minds of the debtors, suggested, probably, by the 
trustee himself, that there might not be enough of funds to 
discharge the debts due to him and the other creditors put in 
his class, and it was to meet such a contingency, that it was 
provided that, at all events, his debts should be paid in full. 
Being a creditor himself, the trustee very naturally, and not 
unreasonably, desired to have his own debts made secure in 
priority to all others, and in our opinion, his purpose was ac- 


complished by the language upon which we have commented. 
There must be an account and a distribution of the funds in 
the hands of the trustee, upon the principle declared in this 
opinion. 


Per Curiam, Decree accordingly. 








ALBERT R. SCOFIELD against ADRIAN H. VAN BOKKELEN AND 
ANOTHER. 


Except to stay waste, or prevent some irreparable injury, the writ of injune- 
- tion is only issued as ancillary to some primary equity, whic’ the plaintiff 
seeks to enforce by his bill. 


Cause removed from the Court of Equity of New-Hanover 


county. 
The bill alleges, that on the 10th of February, 1860, Conley 
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and Kirk, of the city of New York, being in failing circum- 
stances, made to the plaintiff a deed of assignment of all their 
real and personal estate, wherever the same might be, and 
also all their things in action, notes and effects, in trust, for cer- 
tain creditors therein named ; that McRae & Company were 
indebted to the firm of Conley & Kirk, in the sum of $808,61; 
that by the above mentioned assignment, the right to this 
debt, in equity, passed to the plaintiff as trustee; that, ne- 
vertheless, after the execution of the said deed, the defendant, 
A. H. Van Bokkelen, took out an attachment, returnable to 
the County Court of New Hanover, alleging that the said 
firm of Conley and Kirk, was indebted to him in the sum of 
$1500, and summoned the said McRae & Co, as garnishees, 
to answer and say what amount they owed Conley & Kirk, 
who, accordingly answered, and admitted that they are indebt- 
ed to the said firm, in the said snin of $808,61, and thereupon, 
a conditional judgment was rendered against the said McRae 
& Co., as Garnishees, and the case is still pending for final 
judgment. The bill alleges, that the indebtedness of Conley 
and Kirk, is based upon a bill due to the defendant, Spencer 
Van Bokkelen, of New York, who assigned the same to his 
brother, the said Adrian, without consideration to avoid the 
effect of notice, which the said Spencer had of Conley & Kirk’s 
assignment to plaintiff, and likewise to enable the defendant 
to use fraudulently the remedy, by attachment, which is not 
given by law to a non-resident against a citizen of the State 
of North Carolina. The prayer of the bill is to restrain the 
said defendants from proceeding further in prosecuting the 
said action, begun by attachment, and for general relief. 

~ The defendant filed a general demurrer, and the plaintiff 
having joined in demurrer, the cause was, by consent, trans- 
mitted. 


Baker, for the plaintiff. 
Strange, for the defendants. 


Pearson, O. J. The bill is fatally defective in this: it does 
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not set up any primary equity, in aid of which, an injunction 
is prayed for; but seeks merely for an injunction restraining 
all further proceedings, at law, under the attachment ; so, the 
only object is to obtain a perpetual injunction, and then the 
matter is to stop!!! Except to stay waste, and prevent some 
irreparable injury, the writ of injunction is only granted as 
ancillary, or in aid of, some primary equity, which the plain- 
tiff seeks, by his bill, to enforce. 

This matter has, within two or three last years, been so of- 
ten before us, and has beeen so fully explained, that we will 
not again enter upon its discussion, or attempt any further 


explanation. 


Perr Curio, Demurrer sustained and bill dismissed. 








WILLIFORD GAY AND OTHERS against HENRY BAKER AND 
OTHERS. 


A conveyance in trust for a woman and her children, she having children at 
the time, nothing appearing on the face of the deed to show a contrary in- 
tention, was Held to vest an estate in the mother, and the children then born, 
and in one in ventre sa mare as tenants, in common, but that children born 


afterwards were not entitled to come in. 


Cavsr removed from the Court of Equity, of Franklin county. 

The bill was filed against the trustee, Henry Baker, junior, 
for an account, and fora sale of the property in his hands, and a 
division of the proceeds among those entitled, according to a 
deed executed by Henry Baker, senior, on 16th May, 1819. The 
deed recites, as a consideration, the love and affection which 
the donor has for Elizabeth Gay and her children, and for 
James Baker, and conveys to Henry Baker, junior, a negro 
woman by the name of Delaney, and her two children, Mary 
and Amy, “to have and to hold the said negroes, to the said 
Henry Baker, junior, his executors and administrators, for the 
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proper use, behoof, benefit and advantage of my daughter- 
aforesaid, together with her children aforesaid, and for the se- 
curity of the payment of $125, with legal interest thereon, to 
my aforesaid son, James Baker.” The deed then provides for 
the sale of one of the negroes for the payment of the $125, and 
gives the overplus of the money arising- from such sale, and 
then proceeds as follows: “ the whole equitable interest in the 
said negroes, is to belong to my daughter Elizabeth and her 
children, in common.” All the ehildren, of Elizabeth Gay, 
that were surviving at the bringing of this suit, and the repre- 
sentatives of such as were dead, are made parties, either plain- 
tiff or defendant, as also is the administrator of the said Eliza- 
beth, who is now dead intestate. 

The trustee, Henry Baker, junior, answered, giving an ac- 
count of his trust, (upon which there is no question, between 
the parties,) and stating the fact that four of the children only 
of Elizabeth, were born at the time of the making of the deed, 
and one, now Mrs. Carter, was born six months afterwards ; 
and he states that there are conflicting claims set up by the 
several children, as to who are entitled, the four born before the 
16th of May, 1819, (the date of the deed,) claiming the whole of 
the property—Mrs. Carter, then én ventre sa mare, insisting 
on the same principle, but claims that she shall come in for 
one-fifth ; while those born after Mrs. Carter, insist that they 
are all equally entitled, after the death of their mother. The 
administator of Mrs. Elizabeth Gay, urges that she took, with 
her children zn esse, and is entitled to one-sixth part of the 
fund. The trustee asks the court for a construction of the deed 
above set forth, and for a decree which will protect him against 
these conflicting claims. 

Two of the children, who were alive at the making of the 
will, died in the lifetime of their mother, and another ques- 
tion is, whether their representatives are entitled to a share. 
The whole of the slaves, after the sale of one for the payment 
of James’ debt, and one other for the better provision of the 
family, remained in the custody of Mrs. Gay, and worked for 
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the common support of the family till her death, which took 
place in 1858. 

The several children interested, answered the bill, each in- 
sisting on a construction favoring his peculiar interest in the 


question. 


A, M. Lewis and B. F. Moore, for the plaintiffs. 
R. B. Gilliam and J. J. Davis, for the defendants. 


Manty, J. The object of the bill is to obtain an account 
of a trust fund created by the deed of Henry Baker, under 
date 16th of May, 1819, and to obtain a sale and distribution 
of the same to the persons entitled under said deed. In the 
accomplishment of these objects, a construction of the deed is 
necessarily involved, and we are accordingly invoked by the 
pleadings, to aid the trustee in putting a proper construction 
upon it. The trustee submits to an account, but informs the 

Jourt that Elizabeth Gay had several children born at the ex- 
ecution of the decd, one born within the ordinary period of 
gestation after, and several swhseguent to that period, and in- 
quires who of them are entitled. 

We have considered the terms of the deed, and conclude 
that the children in being, at the execution of the deed, in- 
cluding the one “en ventre” alone take, to the exclusion of 
the others. The payment to James, of one hundred and 
twenty-five dollars, which was a charge upon the fund, hav- 
ing been made, it will follow that the mother, Elizabeth, and 
the class of children designated, or their representatives, are 
entitled to absolute interests in the fund, as tenants in com- 
mon. After payment of the charge upon the fund, it was a 
naked, or executed trust in the hands of Baker, which he 
might, at any moment, have been called upon to surrender, 
and, it is therefore, to be considered as a legal estate, and 
vests in such persons as answer the description of the donees, 
and are capable of taking at the time. 

It differs from the cases cited in the argument, viz; Pon- 
ton v. McLemore, 2 Dev. and Bat. 285; Chesnut v. Meares, 3 

\ 
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Jones’ Eq. 416, and Coakley v. Daniel, 4 Jones’ Eq. 89. In 
these, it will be found, that the trusts were either open and 
executory in their nature, or there was an intention, more or 
less manifest in the terms of the gifts or bequests, to divide 
the donees into classes, making one the primary, and the oth- 
er the secondary objects of the gifts. 

But, in the case now before us, such is not the character of 
the trust, nor have we been able to gather from the terms used, 
any intention to give in succession, to the daughter the use for 
life, and then to her children; in which all after-born children 
would have taken. The donor has taken care, indeed, to ex- 
press a different purpose, by declaring ‘in one place, that the 
danghter shall have the use, together with the children, and, 
in another, that the whole equitable interest shall belong to 
the daughter and her children én common. 

We do not feel at liberty, however much inclined to do so, 
for the sake of equality, to infer an intent contrary to the es- 
tablished interpretation of the words used. The case is anal- 
ogous to, and is controlled by the authority of Jfoore v. Leach, 
5 Jones’ Rep. 88. 

Although, by a grant or common law conveyance, nothing 
could be transferred directly to a child in the womb, for the 
reason that it could not be a party to such an instrument, yet, 
in a conveyance to uses, it was otherwise; for then the legal 
estate vesting in the trustee, the rule of the common law was 
supposed to be satisfied, and the use was allowed to shift, so 
as to include a child in the womb. This was, as I understand 
it, an indirect adoption of the more humane and practical rule 
of the civil code which regarded a child in the womb as al- 
ready born for all beneficial purposes. 

The case of Dupre v. Dupre, Busb. Eq. 164, is not opposed 
to the rule of construction here laid down, but will be found; 
upon examination, to be in accordance with it. 

Our conclusion, then, is that Elizabeth Gay and her chil- 
dren, born and living at the execution of the deed, and the 
one en ventre sa mere, (or if any be dead, the representative 
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of such,) are entitled to the absolute estate in the trust fund, 
as tenants in common. 

The parties can have a decree for the sale of the real estate 
belonging to the fund, and for an account and distribution of 
the entire fund according to the construction here given to the 
deed. 

Per Curiam, Decree accordingly. 








E. G. L. BARRINGER AND ANOTHER against JOHN T. ANDREWS 
AND OTHERS. 


“ An affidavit of the truth of the matters contained in his bill,” is necessary to 
give jurisdiction of the Court of Equity under the statute, Rev. Code, ch. 7, 
and the want of such affidavit, is a good ground for a general demurrer. 


Cause removed from the Court of Equity of Montgomery 
county. 

The bill was filed to subject the legacy of the Cefendant 
under the will of Wilson Andrews, which is a remainder in 
slaves, &c., after the death of Mary G. Andrews, to the pay- 
ment of plaintiff’s debt. The nature of the debt, and how 
due, is set out in the bill, and various other matters are al- 
leged, but the affidavit, appended to the bill, makes no veri- 
fication of any thing therein contained, except that the de- 
fendant, John T. Andrews, resides beyond the limits of the 
State. As this is the turning point of the case, it is deemed 
proper to set out the affidavit verbatim. 

“ North Carolina, Montgomery County. 

“ Personally appeared before me, E. J. Gaines, clerk and 
master in equity, in and for the said county, E. L. Barringer, 
who being duly sworn, declares that the defendant, John T. 
Andrews, resides beyond the limits of the State.” 

E. G. L. Barrier. 

Sworn to and subscribed before, 

E. J. Gauves, OC. M. E. 
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The defendant filed a general demurrer, and the cause was 
sent to this Court for argument. 


No counsel appeared for the plaintiff in this Court. 
Blackmer, for the detendant. 


Manty, J. This is a bill filed to attach, in Equity, under 
our statute, certain interests in remainder of John T. An- 
drews, in property bequeathed to him by Wilson Andrews. 
A general demurrer has been put in, which brings up the en- 
quiry, whether there is enough on the face of the bill, to en- 
title the plaintiffs to the equitable relief which they seek. 

The statute which gives the remedy, Rev. Code, chap. 7, in 
the 26 section, declares that “ the plaintiff shall state special- 
ly his debt or demand as near as he can, and shall make affi- 
davit of the truth of the matters, contained in his bill, accord- 
ing to his information and belief.” 

No such affidavit, as is here required, appears in the pro- 
ceedings, and we suppose none was made. The bill contains 
# statement of the amount of the debt, and the manner in 
which it accrued ; the “jurat” at the foot, states only that the 
defendant, John T. Andrews, resides beyond the limits of the 
State. That is all. There is no affidavit of the truth of the 
matters stated in the bill, and we think this defect is reached 
by a general demurrer. 

This attachment, in Equity, of property or estate that could 
not be reached at law, is the creature of legislation, and is 
given only on the condition, that a specific debt shall be al- 

~ leged to be due, and that the allegation shall be made under 
oath. To give the remedy and, consequently, to give juris- 
diction to the Court, it is essential there should be a debt, and 
a debt sworn to be due. The willingness of the creditor to 
give assurance, by oath, of the justice of his claim, is the 
ground of the bill. The oath, therefore, is not mere form, but 
of substance, by force of the statute. 

The assertion of a demurrer, according to Mr. Adams, is, 
that plaintiff has not, on his own showing, made ont a case, 
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and this assertion, according to our view, will reach the de- 
fect in the plaintiffs’ bill—a defect apparent upon its face. 
The ordinary grounds of a demurrer are want of jurisdiction, 
want of equity, multifariousness and want of parties. One 
of the grounds, alleged in the case before us, is want of juris- 
diction ; the verification of the debt, by oath, being necessary 
to give power to the Court to take cognizance of the subject 
matter. 

It is not necessary, in equity, to set out specially the ground 
of the demurrer. The assertion of a general demurrer, that 
the plaintiff ’s case is bad, upon his own showing, is sustained, 
if, upon the trial, any ground is shown, making good that posi- 
tion. And even when special ground is taken in the demur- 
rer, other grounds may be shown on the trial; we are of opin- 
ion, therefore, that a general demurrer will apply to the de- 
fect in the plaintiffs’ case, and is fatal to it. In the case of 
Allen and Wycoff’ v. the State Bank, 1 Dev. and Bat. Eq. 7, 
which was a bill filed to recover certain lost notes, and in 
which a question arose as to the verification, on oath, of the 
bill, the Judge, delivering the opinion of the Court, says: 
“When a bill is brought, not for discovery merely, but alse 
for relief, the practice of the Court, generally, requires that 
an affidavit of the loss of the written instrament should be 
annexed, because it is the loss which constitutes the reason 
for changing the forwm and transferring to the Court of Equi- 
ty an ordinary case of relief in the courts of Law. The want 
of such an affidavit would be a good ground of demurrer.” 

What was here said is in point upon the question we are 
here considering. A verification on oath, in .our case, is es- 
sential, because such verification of a peculiar state of facts con- 
stitutes the reason for putting into action the Court of Equity. 

We have not thought proper to discuss another ground of 
demurrer, which was brought forward upon the argument, to 
wit, that the interest of John T. Andrews, was not such as 
could be attached. It is not necessary, in consequence of the 
view take of the first ground. 

Per ‘Cvriam, Demurrer sustained and bill dismissed. 
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LOUIS H. McDANIEL against JAMES McDANIEL AND OTHERS. 


Where land was devised to A and his heirs, with a restriction that if he died 
without leaving children, then to B and C; but if he wished to sell he 
should give them the preference, and provided a mode for ascertain- 
ing the value, it was Held that a power of alienation was conferred on A, 
and that Band C should be put to their election, under the direction of the 
Court, either to take the land in the manner prescribed, or to decline it. 


CavsE removed from the Court of Equity of Jones county. 
James McDaniel made his will in 1853, and shortly there- 
after died. By the fifth clause thereof, he devised and be- 
queathed as.follows: “I give and bequeath to my son, Louis 
Henry McDaniel, the lands whereon he now lives, being a 
part of the Howard tract, containing all that part of the said land 
that lies on the left hand side of the public road leading from 
Trenton to White Oak, on condition that he release all claim 
on my other heirs, for the sum of one thousand dollars, (the 
same having been paid by the said Louis H. McDaniel in part 
payment of the said Howard lands.”) He then bequeaths 
an interest in certain mills, &c., and certain. slaves, and other 
personal property to Louis, and adds, “ Provided, always, that 
should the said Louis H. McDaniel die, leaving no lawful heir 
or issue surviving him, the said estate of lands and mills here- 
by devised, to be equally divided, as near as possible, between 
my surviving sons, share and share alike. And it is my will 
and desire that should my son, Louis H. McDaniel, desire to 
sell the land and mills hereby devised, that my five or surviv- 
“ing sons have the offer of the purchase, and should they not 
agree with regard to the purchase at a fair value, then, and 
in that case, they choose three disinterested persons, uncon- 
nected with the parties, either by consanguinity or affinity, 
and have said lands and mills valued, and that my five orsur- 
viving sons shall purchase said lands and mills at the valua- 
tion so made, and pay for the same in yearly instalments, 
should they be disposed to do so.” 
The plaintiff, Louis H. McDaniel, alleges that he took pos- 
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session of the property given him under the above recited 
clause, having released to his said brothers, the defendants, his 
claim to be repaid trom his father’s estate, the said sum of one 
thousand dollars; that being desirous of making sale of the 
land above mentioned, he has repeatedly offered the same to 
his brothers, the defendants, and that one of them, the de- 
fendant, William, and lie have agreed on a price, $14.000 as 
the value of the said lands, and he is willing to take the said 
lands at that sum, provided his other brothers would relin- 
quish all claim to come in for the said lan@, in case the de- 
fendant should die without leaving children ; but that they re- 
fused to make such relinquishment; that he then offered it to 
them, singly or collectively, for $12.000, the sum which anoth- 
er had offered him, but they refused to buy it, and insist that 
by the terms of their father’s will, any sale he may make, will 
be defeated in case plaintiff shall die without leaving a child 
or children. In consequence of the defendants’ refusing to 
buy the said land, and in consequence of this unreasonable 
pretension, as he deems it, he alleges that he is unable to sell 
the land at all, and he prays the Court to put a construction 
on the said will of James McDaniel; and if the Court shall 
be of opinion that plaintiff has a power of alienation that the 
defendants may be compelled to make an election, either to 
take the land in the manner provided by the said will, or that 
they may formally decline to do so, and permit the plaintiff 
to sell to other persons, and that the Court will make such 
declaration of his rights under the said will, and that the same 
may be assured to him by a decree of this Court. 

The defendants answered, professing a willingness to obtain 
a construction of the will of their father, but insisting that the 
plaintiff has no right to sell the land free from the contingen- 
cy of his dying without children. 

Canse set for hearing on bill, answer and exhibit, and 
transmitted, 


J. H. Bryan, for the plaintiff. 
J. W. Bryan, for the defendant. 




















JUNE TERM, 1860. 





MeDaniel v. McDaniel. 





Pearson, C. J. The land, which is the subject of contro- 
versy, is devised to Lonis H. McDaniel and Ais heirs, and if 
there was no other restriction than that contained in the pro- 
vision “should he desire to sell, my five or surviving sons 
shall have the offer of the purchase at a price agreed on, or to 
be fixed by a reference to three persons, chosen by the parties, 
at which price they may have the land, should they be dis- 
posed to take it,” the case would fall under the decision in 
Newland v. Newland, 1 Jones’ Rep. 463, because, as by the 
devise he takes an estate in fee simple, to which a general 
power of disposition is incident, the attempt to restrain the 
right of disposition, would be inconsistent with the nature of 
the estate, and, therefore, have no legal effect. But there is 
this farther restriction, “should he die leaving no lawful heir 
or issue surviving him, the land shall be equally divided be- 
tween my surviving sons,” which operates as a condition to 
cut down his estate. So, he does not take a fee simple abso- 
lute, but a fee determinable upon his death without a child or 
other issue him surviving. To this determinable fee a power 
of disposition is not incident. On the contrary, it is settled 
that the taker of the first fee has not the power, by any mode 
of conveyance, to alien the estate so as to defeat the estate of 
those entitled under the limitation over; Craig v. Ayers, 
Busb. 169. In order, therefore, that he should have the right: 
to sell, it was necessary for the devisor to confer it on him, 
and, in doing so, as a matter of course, he had a right to im- 
pose restrictions, so that if the devisee died without selling the 
land, it would pass under the limitation over, but if he com- 

‘plied with the terms imposed, he might alien the land in fee 
simple. This limitation over, which ents down the first estate, 
and the restricted power of sale, brings our case within the 
decision in Hall v. Robinson, 3 Jones’ Eq. 349. If one devi- 
ses in fee simple, he cannot make a limitation over by way of 
executory devise without cutting down the first fee, in order 
to make room for the second; for, after giving a* fee simple 
absolutely, there is no part of the estate or interest left in him. 
So, if one devises without an express limitation of the estate, 
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and gives a general power to dispose of the land, he cannot 
make a limitation over to a third person in case the first taker 
dies without disposing of the land, or of such part as he may 
not dispose of, for the general power confers the absolute own- 
ership, and leaves nothing in the devisor. But, if one devises 
to A and his heirs, the estate of A to be void in the event of 
his dying without a child living at his death, the devisor still 
has some iuterest which he may give to a third person, or by 
reason of which he may confer on A a power of disposition 
with such restrictions as he may see proper to impose, and 
there is no principle of law which prevents him from doing 
both, as is done in our case. The limitation over, and the re- 
striction upon the power of selling, show that it was not the 
intention to give Lonis H. McDaniel a fee simple absolute.— 
A fee, conditional at common law, furnishes an analogy. Up- 
on the birth of issue, the tenant had power to alien in fee sim- 
ple. If he did so, the entire estate passed, otherwise, it re- 
mained subject to the possibility of a reverter, and the de- 
scent was governed by the terms of the original limitation. 

The bill is framed on the idea that, supposing the plaintiff 
not to have a fee'simple absolute, but to have a determinable 
fee with a restricted power of sale, and a limitation over to 
the defendants in the event of his dying without a child sur- 
viving, and without selling in the manner prescribed, the de- 
fendants onght not, in conscienee, to act the part of the “dog 
in the manger,” and while they refuse to buy themselves, 
prevent the plaintiff from selling to any one else by throwing 
a cloud over his right, and thereby defeat the power of sell- 
ing, which the devisor conferred on him. 

This equity, the defendants are not able to meet; for it is 
evident that under the will, the plaintiff either takes an abso- 
inte estate, and the limitation over to them is void; or he 
takes a determinable fee with a limited power of sale, and if 
80, it is against equity for them to interpose difficulties in the 
way of his &xercising it, with a view to take their chances un- 
der the limitation over. 

It will be declared to be the opinion of the Court, that the 
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plaintiff has the power to sell, so as to pass a fee simple es- 
tate, giving to the defendants the offer of the purchase, as di- 
rected in the will. To this end, the master will be directed 
to enquire of the defendants whether they desire to purchase 
jointly or severally, and if so, at what price. The proposal in 
respect to the price to be made by the first of September next, 
and if the parties do not agree as to the price, then the value 
to be fixed by disinterested persons, and the cause is retained 
for further directions. 


Per Curiam, Decree accordingly. 








HUGH C. REEVES against THOMAS LONG AND JOHN M. FAUCETT. 


A provision in a will, allowing a slave to select a master, and fixing his price 
at five hundred dollars, the slave being between the ages of forty-five and 
fifty years, is not against the policy of our law. 


CavsE removed from the Court of Equity of Orange county. 
William Baldwin, late of the county aforesaid, died in the 
month of April, 1859, leaving a last will and testament, one 
clause of which, is in the following words: “It is my will 
that my negro man, Jesse, to choose his own master, that will 
pay to my executors five hundred dollars, in nine months af- 
ter my decease, and direct them to make title as executors to 
my last will and testament.” The defendants, in this suit, are 
“the executors appointed by this will. The testator left a large 
amount of personal property, more than sufticient to meet his 
liabilities, without recourse to the slave mentioned above. 
In pursuance of the license allowed him by the will, the slave 
selected the plaintiff, Hugh C. Reeves, as his master. Reeves 
applied to the defendants to make him a title to the slave, 
and tendered to them a bond, with sufficient sureties, for ‘the 
payment of the price fixed in the will, within nine months 
from the death of the testator. The defendants refused to 
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make title or deliver the slave. The bill is filed by the plain- 
tiff, Reeves, praying that the defendants may be decreed to 
deliver him the slave and convey him the title. 

The canse was set tor hearing on bill, answer, exhibits and 
proofs, and sent to this Court. 


Graham, for the plaintiff. 
Phillips, for the defendants. 


Manty, J. We cannot perceive any sufficient reason for 
not carrying into execution the testator’s will in respect to the 
slave, Jesse. 

It is certainly the policy of the law to keep the races of 
white and black distinct from each other, and to maintain in 
the governing race, all needful, legal authority, and secure on 
the part of the governed unconditional subordination and 


obedience. This is a necessity of the condition of things 
amongst us, and essential to preserve the civilization that hap- 
pily exists. But we are unable to understand the force of the 
objection, that this policy is contravened by the clause of the 
will in question. 

The substance of the arrangement, made for the slave, is, 
that he shall be sold to a master, of his own selection, at the 
price of five hundred dollars. The power of selection and the 
lowness of the price, are the points insisted upon as vicious 
in their tendencies. But to hold that these vitiate the pur- 
pose of the testator and make void his will, in respect to that 
slave, would be to exclude from the system of slavery every 
indulgence in its management, or at least, so to hedge it 
about, in this respect, as to make it stiff and harsh, afd thus 
impart to it an aspect it does not now possess. Taken alone, 
the permission to choose a master, cannot be considered an 
unreasonable license. The price fixed is not so grossly inad- 
equate for a man, between forty-five and fifty years of age, as 
to vitiate this license. It is an obvious mode of giving effect 
to it, by widening the field of selection somewhat, and mak- 
ing it asnbstantial boon instead of amockery. Thus disposed 
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of, he is not the less a slave in law. The master holds himin 
the same absolute bondage in which all slaves are held, and 
is amenable for his management. If from any sense of obli- 
gation, he indulge him with liberties outside of the limits 
prescribed by law, the nuisance may be abated and the mas- 
ter punished. 

We are of opinion, therefore, that the direction by the tes- 
tator to» his executors, to dispose of the slave, Jesse, to the 
person whom he might choose, and who would be willing to 
pay five hundred dollars for him, is not against public policy. 

We forbear to discuss the matter further, as it underwent 
so recently, at the last term of this Court, full consideration, 
in a case, in all respects, similar to this; //arrison v. Lverett, 
ante, page 163. There seems to have been proper precau- 
tion used in getting from the slave a deliberate and unbiased 
choice of a master, and we see no reason why the person se- 
lected, Hugh C. Reeves, should not have a decree for the sur- 
render to him of the said slave, upon the payment of five 
hundred dollars, which he proffers to do. 


Per Curiam, Decree accordingly. 








WILLIAM W. TAYLOR agamst C. T. MCMURRAY AND SAMUEL H. 
MASON. 


A court of equity is governed by the statutes of limitations and presumptions, 
in the same manner that a court of law is; where, therefore, a bill of sale 
of a slave, not under seal, contained a false warranty of soundness, and a 
bill was filed by the purchaser to restrain the collection of the purchase- 
money, three years had elapsed between the discovery of the unsound- 
ness and the filing of the bill, it was Held that the suit was barred by the 
statute of limitations. 


Cavsr removed from the Court of Equity of Martin county. 
The bill is filed to enjoin the collection of a certain note, 
and praying to have it surrendered. 
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The facts are these: Onthe28th of April, 1854, the plaintiff 
purchased a negro woman and child of the defendant, McMur 
ray; at the time of his purchase, plaintiff received a bill of sale 
for said slaves, warranting them to be “sound and healthy.” 
Some three weeks after the sale, plaintiff discovered that the 
woman had a cancer on her breast, which was pronounced in- 
curable by physicians, and of which she ultimately died.— 
Plaintiff gave his note for $600, the price of the woman and 
her child; plaintiff soon afterwards paid $300 on the note, 
which was credited, and the note assigned to the defendant, 
8. H. Mason, who brought suit on it in the Superior Court of 
Person county. The bill prays to have the collection of the 
note enjoined, and the note itself surrendered. The bill was 
filed on the 16th of January, 1858, more than three years 
from the discovery of the unsoundness. Cause set for hearing 
on bill, answers, exhibits and proofs, and sent to this Court. 


Winston, Jr., for the plaintiff. 
Rodman, tor the defendant. 


Manty, J. Relief in this case is barred by the statute of 
limitations, and we deem it unnecessary, therefore, to consid- 
er or discuss the merits of the complaint. 

The complaint is based upon a false warranty, contained in 
a bill of sale for slaves between the parties, not under seal, 
entered into 28th July, 1854. Its falsity was discovered with- 
in seven weeks from the date of the instrument. And this 
bill, to enjoin the collection of the purchase-money, and for 
relief, was filed the 16th of January, 1858. 

It is too late. A court of equity is governed by the stat- 
utes of limitations and presumptions in the same way that a 
court of law is. An action of assumpsit, or on the case in 
tort, upon this warranty, was barred in three years from the 
date of the bill of sale. So, we hold a bill in equity for re- 
lief, based upon it, is barred by that lapse of time, in analogy 
to the statute. : 

The bill must be dismissed at the costs of the complainant. 

Per Curiam, Bill dismissed. 
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ALFRED MOYE Err AND ANOTHER against MOSES L. MOYE AND 
ELBERT MOYE. 


The word “increase” includes children, grand-children, &c., issue of the bo- 
dy; where, therefore, a will gave a female slave and her child to A, and 
then gave the woman and her increase over after the death of A, it was 
Held that this bequest over, included the child mentioned in the first be- 
quest. 

Where a testator bequeathed one of the children of a female slave to each of 
the children of A, and in case there should be of the children of the said 
slave more than was sufficient to answer the said specific bequests, then the 
residue to two, it was Held that the children of A were entitled to choose 
from among the increase of the woman what slaves they would have, be- 
fore the residue passed to the two. 


Cause removed from the Court of Equity of Pitt county. 

The bill is filed by Alfred Moye, executor of James W. 
Moye, praying a construction of certain clauses in the will of 
one Cleodicia Nettles. 

The controversy arises out of the following clause of the 
said will. “Item 3d. I leave in trust to my brother, Alfred 
Moye, for the use of my nephew, James: W. Moye, negro 
woman, Jane, and her child Laurence, and at the death of the 
said James, I give the said Jane and her increase to such chil- 
dren of the said James as may survive him, as follows, to 
each child one negro of the increase, should there be suffi- 
cient, and the excess, if any, I leave to be divided between 
my nephews, Moses and Elbert Moye, and in case the said 
James leaves no lawful children, I leave them all to my ne- 
phews above mentioned.” 

The executor assented to the legacy, and delivered the slaves, 
Jane and Laurence, to the plaintiff, as trustee. James W. 
Moye died shortly thereafter, leaving a will of which he ap- 
pointed the present plaintiff executor, and leaving only one 
child surviving him, the complainant, Abram DD. Moye, who 
is an infant under the age of twenty-one, and the plaintiff, Al- 
fred Moye, is his guardian. 

The slave, Jane, has had the following increase, since the 
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death of Cleodicia Nettles: #Ilenry, Cora, sinee dead, and 
Hay wood. 

The plaintiff claims to hold the slave Laurence, in his capa- 
city of executor, as part of the estate of his testater. He al- 
so claims that he has the right as guardian of the said Abram 
D. Moye, to elect out of the increase of the said Jane, born 
since the death of the said Cleodicia, such child as he may 
deem most advantageous to the interest of his ward. 

The defendants contend that the boy, Laurence, was only 
bequeathed to James W. Moye during his life, and is includ- 
ed in the bequest of the increase of the said Jane, after the 
death of the taid James W. Moye, to the defendants. They al- 
so contend that the plaintiff, as guardian ef Abram D. Moye, 
has no right to elect which one of the children born after the 
death of the testatrix, he will take, but that by the terms of , 
the will, Laurence became vested in the said Abram D. Moye, 
and that he, therefore, is the one indicated to fulfill the be- 
quest, but if this is not so, then that he must take the one first 
born after the death of the testatrix, Cleodicia, to wit, Henry. 

Cause set for hearing on the bill, answer and exhibits, and 


sent to this Court. 


Donnell, for the plaintiff. 
No counsel appeared for the defendant in this Court. * 

Pearson, C. J. The woman, Jane, had no child born 
between the making of the will and the death of the testatrix, 
so the question presented in the class of cases to which we were 
referred on the argument, does notarise. We have as an open 
question, does the word, “increase,” in the limitation over 
after the death of James Moye, include the child “ Laurence,” 
or is it confined to the children born after the death of the 
testator ? 

The ordinary sense of “ increase,” in respect to a woman, 
is her children grand-children, &c., issue of her body, descend- 
ants, and we do not think the fact, that one of her children, 
Laurence, is previously mentioned, suflicient to show that the 
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word, “increase,” was not afterwards used in its ordinary 
sense, so as to include. that child as well as all other children 
and grand-children, &c., for, when the testatrix came to make 
the limitation over,.the word “children” was not appropriate 
to convey her meaning, and she adopted the word “ increase,” 
in the sense of issue of her. body, descendants, to save the trou 
ble of writing “children, grand-children, great-grand-chil 
dren; as the taker of the first estate might have.lived long 
enough to allow time for her to have numerous descendants. 
which the testatrix seems to have considered probable. 

This construction is supported and, in fact, made necessary, 
by the last limitation over “in case of the death of James 
without a child, J leave them all to my nephews above named.” 
‘Them all,” cannot be restricted to the children ot Jane. 
born after the death of the testatrix, but must include Jane 
and Laurence also ; in other words, Jane and her family, and 
the subjects of the first limitation, must be the same as those 
disposed of by the last. 

We think the plaintiff, Abram Moye, is entitled to the 
woman, Jane, and to one of her children, of which he is to 
have choice; he is entitled this preference, because the first 
limitation is given to him, showing him to be the primary 
object of the bounty of the testatrix, and the defendants are 

“introduced as secondary, and are only to have what is left af- 
ter he gets his portion. 

The cost will be paid by the executor out of the fund, so as 
to bear equally upon all, as all were interested in having the 
question settled, and it presented a fair matter of doubt. 





Per Curiam, Decree accordingly. 
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EZEKIEL MYERS AND WIFE, and the same as Adm'r. of JOHN A. 
LILLINGTON, against NICHOLAS L. WILLIAMS AND OTHERS. 


A bequest of slaves to a father, in trust, for the use and benefit of his chil- 
children, but the said father “is not to be accountable to his children for 
the proceeds of the labor of said negroes until the said children are 21 years 
of age,” was Held to vest a present, absolute interest in the trust, transmis- 
sible on a child’s dying in infancy, according to the statute of distributions. 

A provision, in a will, for the emancipation of the increase of a class of slaves 
to be kept in this State, such increase to be liberated as each, severally, 
shall arrive at a certain age, and then to be sent to Africa, without any 
limitation, in point of time, as to the recurrence of such claims for emanci- 
pation, was Held to be against the policy of the State and void. 


Cause removed from the Court of Equity of Rowan. 

The bill was filed by Ezekiel Myers, and his wife Elizabeth 
K., who is the daughter of the defendant, N. L. Williams, and 
was formerly the wife of the late John A. Lillington, on whose 
estate they administered, and they sue, also, as the represen- 
tatives of that estate, against N. L. Williams, as the executor 
of Hon. Lewis Williams, and against his other children, and 
against the Solicitor of the 6th Judicial Circuit of the State, as 
the legal representative of certain negroes proposed to be 
emancipated by the will,—praying for an account and settle- 
ment of the said estate, and the satisfaction of the legacies, 
consisting of land and personal property, devised and be- 
queathed in said will to the feme pleintiff. The matter in- 
volved as to the lands devised, was settled by an interlocutory 
decree heretofore made, and therefore, only the bequests as to 
the personalty, were considered on the hearing at this term. 
The clauses of the will of Mr. Williams, out of which the 
questions under consideration arise, are as follows: “ Fourth. 
In regard to my negroes, my will is as follows, to wit: that 
all of them who are above 25 years of age, shall be left to my 
brother N. L. Williams, in trust, for the use of his children, 
now born, or to be hereafter born, of the body of his present 
wife, Mary G. Williams; but he, the said Nicholas, is not to 
be accountable to his children for the proceeds of the labor of 
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said negroes, until the said children are 21 years of age ; my 
object being, that the said Nicholas should use the proceeds 
of the labor of the said negroes, to enable him the better to 
educate his children, as well as to support the said negroes. 
In the next place, it is my will and desire, that all of my ne- 
groes, who are under 25 years of age now, should, when they 
arrive at 25 years of age, be emancipated and sent to Liberia, 
on the cost of Africa; provided, they should choose to be 
emancipated and to be sent to Liberia—their choice or option 
in the matter, is to be ascertained by a private examination 
by three justices of the peace, to be appointed for that pur- 
pose by the county court of Surry. If the said negroes should 
not choose to be emancipated and sent to Liberia, in the man- 
ner above pointed out, then they shall be held in trust by my 
brother, N. L. Williams, for the use and benefit of his chil- 
dren now born, or hereafter to be born, of the body of his 
present wife, Mary G. Williams, and the trust hereby delega- 
ted to him, the said Nicholas, is to be subject to the same con- 
ditions, in all respects, as is the other trusts concerning the 
negroes who are above 25 years of age. 

“My reason for making the distinction between the negroes 
above 25 years of age, and those who are under that age, is, 
that those over 25 years would not, perhaps, better their con- 
dition in life, and they might be too sickly if sent to Africa, 
while those under 25 years of age, might be less sickly, and 
might make out better in Africaa * * * * 

“Sixth. The issue, or increase, of my negroes, as well of those 
over 25 years as those under 25 years, are all to be emancipa- 
ted and sent to Liberia, if they choose to go, and consent to 
go, to be ascertained by private examination in the manner 
before pointed out, after they shall arrive at 25 years of age. 

“Seventh. If the laws of the State prohibit emancipation, so 
that my will cannot be carried into effect, then all my negroes 
must go to the children of my brother, N. L. Williams, now 
born, or hereafter to be born, of the body of his present wife, 
M. G. Williams, and: to be held by my said brother, in trust 
for the use and benefit of his children, according to the con- 
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ditions of the preceding parts of this will; that is, that the 

said Nicholas, is not to be liable to the children, for the pro- 

ceeds of the labor of the said negroes, until the children ar- 

rive at the age, severally, of 21 years, but he is at liberty to 

use and appropriate the said proceeds in any manner he may 

think best for the education and support ef his children.” 
CODICIL. 

‘If any of the negroes choose to go to Liberia, as above sta 
ted, they are to be hired out for one year, to raise the money 
necessary for that purpose, and my executor witness the exe- 
eution of this part of my will ;” dated on the same day with 
the will, to wit: 2ist May 1841. 

The plaintiffs insisted that the foregoing provision of the 
will, as to the emancipation of the slaves, was void, as being 
against the policy of the State, and as being impossible of ex 
ecution according to the terms prescribed. As to them, there- 
fore, the bill prays that the executor shall account. 

The answer of N. L. Williams, who is the executor, submits 
to the judgment of the Court, in respect to the clauses of eman 
cipation, and professes a willingness to have the desires of the 
testator carried into effect, as fully as he may he able to do so 
under the directions of this honorable Court, provided, the 
same be considered valid. The only other matter in the said 
answer, pertinent to the personal estate is this: it sets forth 
that the defendant, N. L. Williams, had a daughter, by the 
name of Mary Lewis, born of his wife, Mary G. Williams, 
who was alive at the death of the testator, but who died under 
age, and without being married, or having had child or chil. 
dren. He insists, that by the statute distributions, he is enti- 
tled to her share of the legacies in the personaliy. 

The cause was set down to be heard on the bill and answer 
ot N. L. Williams, and the exhibit, and sent to this court. 


Clement and J. £. Kerr, for the plaintiff. 
Badger, Boyden and Fowle, for the defendants. 


Barrie, J. Upon the first question argued before us by 
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ihe counsel, we entertain nodoubt. The terms of the bequest 
to the children of the defendant, Nicholas L. Williams, import 
a present gift, though the slaves were not to be allotted to 
them and put into their possession, until they should respec 
tively come of age. In the meantime, the profits were to be 
applied towards their education, and the provision in favor of 
the father, that he was not to be accountable to his children 
luring their minority, cannot have the effect contended for 
by the counsel for the plaintiffs, of preventing the legacy from 
veing vested. The case of Anderson v. Felton, 1 Tred. Kq., 
55, relied upon by the counsel, in support of the view that 
the legaey to each child was contingent upon the event of his 
‘living to attain the age of twenty-one years, depended upon 
very peculiar language of the will, as appears, not only from 
the opinion of the court in the case itself, but also from the 
somments upon it in other cases, in which it has been cited. 
See particularly, Devane v. Larkins, 3 Jones’ Eq. 377. The 
The legacy having been vested in the children of the defen 
dant, Nicholas L. Williams, who were living at the testator’s 
death, the share to which his daughter, Mary Lewis, was en- 
titled, devolved, upon her death, te him, upon his taking out 
letters of administration upon her estate, and ef course’ will 
belong to him as her next of kin. 

The question of emancipation, which arises upon the con- 
struction of the will, is one of much more importance and dif- 
ticulty. It has been ably argued by the counsel who oppose 
the claim of the slaves to be set free in the manner and upon 
the terms prescribed by the testator, and we regret that we 
have net been favored with an argument from the public offi- 
cer who was made a party to the suit for the purpose of pro- 
tecting the rights and interests of the slaves. The clauses of 
the will which relate to the question which we are now t 
consider, are as follows: “ In the next place, it is my will and 
desire, that all my negroes who are under 25 years shouid. 
when they arrive at 25 years of age, be emancipated and sent 
to Liberia, on the coast of Africa, provided, they should choose 
to be emancipated and sent to Liberia, their choice or option 
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in the matter is to be ascertained by a private examination by 
three justices of the peace, to be appointed for that purpose 
by the county court of Surry. If the said negroes should not 
choose to be emancipated and sent to Liberia, in the manner 
above pointed out, then they shall be held in trust by my 
brother, N. L. Williams, for the use and benefit of his chil- 
dren,” &e. “ My reason for making the distinction between 
the negroes above 25 years of age, and those who: are under 
that age, is, that those over 25 years would not, perhaps, bet- 
ter their condition in life,and they might be too sickly if sent 
to Africa, while those under 25 years of age, might be less 
sickly, and might make out better in Africa.” “ Sixth. The 
issue, or increase, of my negroes, as well of those over 25 
years as of those under 25 years, are all to be emancipated 
and sent to Liberia, if they choose to go, and consent to go, 
to be ascertained by private examination, in the manner be- 
fore pointed out, after they shall arrive at 25 years of age.” 
The testator then provides, that if the laws of the State prohi- 
bit emancipation, so that his will could not be carried into ef- 
fect, the negroes should go to his brother, upon the same trust 
as he had already prescribed for his slaves who were above 
twenty-five years of age. 

The objections to the provisions in favor of the emaneipa- 
tion of the testator’s slaves, who were under the prescribed 
age, are mainly of three kinds. Fst, because it is against 
the policy of our law, to establish a nursery of young negroes 
with a view to their being emancipated at a certain age, if 
they should so desire. Secondly, because the sixth clause of 
the will created a perpetuity, which our law abhors and will 
. not permit to be carried into effect. Thirdly, because, with 
regard to most, if not all the slaves embraced in the provision 
for the emancipation, the will eannot be carried out in the 
manner prescribed without great difficulty, and without do- 
ing violence to the humane wishes which the testator has ex- 
pressed in favor of all his slaves. 

In the diseussion of the first of these objections, it should 
be assumed, as the settled law of this State, that a direction. 
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contained in a will, for the liberation of a single slave, or of a 
family of slaves, at some future prescribed time, is legal, and 
may be carried into effect by the executor or orfher person 
charged with the duty. Thus a testator, grantor, or donor 
may, by will or deed, bequeath or convey slaves to a person 
for life, and direct that at his or her death, they shall be eman- 
cipated. It should also be assumed, that the boon of freedom 
may be left to the election of the slaves themselves. See 
among others, the recent cases of Caffey v. Davis, 1 Jones’ 
Eq. p. 1; Cromartie v. Robinson, 2 Jones’ Eq. 218 ; Redding 
v. Finley, 4 Jones’ Eq. 216. It will be proper for us, also, to 
bear in mind what we said in ‘Cromartie v. Robinson, above 
cited. In that case, which involved the construction of the 
will of the late Gen. McKay, we used the following language: 
“We think proper also to say, in putting a construction on 
the will now before us, we have a single eye to the intention 
of the testator, without reference to the notion that courts 
should favor charities and lean in faworem libertatis ; for 
however humane we may suppose the feeling that prompts, it 
is not established that public policy favors the emancipation 
of slaves. And, although the principles of the common law 
look with favor upon the transition of a bondsman or villien 
to the state and condition of a free white man, yet very dif- 
ferent considerations may be involved, where the question is 
between the condition of aslave and that of a free negro.” 
That the true principle of our law, in relation to the eman- 
cipation of slaves, is, that it permits, but does not favor it, 
may be seen by any one who will examine the numerous cas- 
és on the subject, which have come before our courts for ad- 
judication, commencing with Haywood v. Craven, 2 N. C. 
Law Repos., 557, and coming down to the recent case of 
Lea v. Brown, 3 Jones’ Eq. 141. In every will or deed where 
the court has been able to detect a trust, open or secret, for a 
state of qualified slavery, in favor of slaves, it has been held 
to be against the policy of our law and void. “The policy 
which forbids emancipation, unless the freed negroes are sent 
out of the State, and the policy which forbids guasz emanci- 
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pation, by which particular negroes are to be allowed privi- 
leges, and are not to be required to work like other negroes, 
but to some extent.are to have a discretion either to work or 
not to work as they may feel inclined, is fully settled by the 
numerous cases which have been before our court, and is 
strongly enforced by the Legislature ;” see Lea v. Brown, 
above referred to. ‘The grounds upon which this policy is 
based are manifest. It has a regard, not only to the favored 
slaves themselves, (being thereby rendered idle and worthless, 
but also to other slaves who are thereby induced to become 
discontented with their condition, disobedient to their masters, 
and unfit for the social state, which is essential to the well be- 
ing, the happiness and even the very existence of both master 
and slave. “ We cannot help seeing and feeling that the pro- 
visions for emancipation, in the will now before us, have a ne 
cessary tendency to produce similar results. It is true, that 
the slaves are ultimately to be carried out of the State, but 
that is not to be done immediately, nor, as to all the slaves, 
at any one fixed time, as, for instance, at the death of a ten 
ant for life; but it is to be done at constantly recurring peri- 
ods for perhaps a century to come. The very fact, that the 
same person who is to have the services of the slaves, until 
they arrive at the age when they may choose their freedom, 
is to carry out the trust for emancipation, will have a strong 
tendency to induce him to relax the reins of a necessary dis- 
cipline, with the hope of influencing their choice of bondage 
for the benefit of his children. This will be an evil as long 
as he may live, operating injuriously, not only to the favor- 
ed slaves themselves, but, by way of bad example to his other 
slaves and to those of his neighbors. In our opinion, the pol- 
icy of allowing the prospective emancipation of slaves, is car 
ried tar enough already, and while we do not feel at liberty, 
or even inclined, to disturb what has been settled by the ad- 
judications of our courts, we do not feel disposed to go furth- 
er, and support a scheme of emancipation which is likely to 
be attended with such bad results as the present. 

This view of the case renders it unnecessary that we should 
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consider particularly, the other objections to the bequest for 
emancipation. One or two considerations, with respect to the 
lifficulties in thé way of its practical execution, will readily 
snggest themselves to those who pay even a slight attention to 
the provisions of the will. Desides the trouble and inconve 
nience of applying to the county court of Surry, every time 
one of the favored slaves shall attain to the age of twenty-iive 
years, there will be an insuperable difficulty, in every instance 
of a female, to prevent her making a choice of freedom. In 
nine cases out of ten, a female of that age will have one or 
inore very young children, which, if she elected emancipation, 
she would have to leave, because the executor, or person 
charged with the trust would be compelled to send her to At- 
rica within ninety days. In most cases, too, her hire for one 
year, which is the fund provided by the testator, in a codici! 
to his will, for the expense of transportation, would be insuth- 
cient for that purpose. We need not, however, pursue the 
subject, because, as we have already said, our opinion is, that 
the whole trust, for emancipation, upon the scheme declared 
in the will, is against the policy of the law, and therefore void. 
It follows, that the exeeutor must hold these slaves upon the 
alternative trust, indicated by the testator. A decree may be 
drawn upon the principles announced in this opinion. 


Per Curtam, Decree accordingly. 
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inthe matter is to be ascertained by a private examination by 
three justices of the peace, to be appointed for that purpose 
by the county court of Surry. If the said negroes should not 
choose to be emancipated and sent to Liberia, in the manner 
ubove pointed out, then they shall be held in trust by my 
brother, N. L. Williams, for the use and benefit of his chil- 
dren,” &e. “ My reason for making the distinction between 
the negroes above 25 years of age, and those who are under 
that age, is, that those over 25 years would not, perhaps, bet 
ter their condition in life, and they might be too sickly if sent 
to Africa, while those under 25 years of age, might be less 
sickly, and might make out better in Africa.” “ Sixth. The 
issue, or increase, of my negroes, as well of those over 25 
years as of those under 25 years, are all to be emancipated 
and sent to Liberia, if they choose to go, and consent to go, 
to be ascertained by private examination, in the manner be 
fore pointed ont, after they shall arrive at 25 years of age.” 
The testator then provides, that if the laws of the State prohi 
bit emancipation, so that his will could not be carried into ef 
tect, the negroes should go to his brother, upon the same trust 
as he had already prescribed for his slaves who were above 
twenty-five years of age. 

The objections to the provisions in favor of the emancipa- 
tion of the testator’s slaves, who were under the prescribed 
age, are mainly of three kinds. F%rst, because it is against 
the policy of our law, to establish a nursery of young negroes 
with a view to their being emancipated at a certain age, |i 
they should so desire. Secondly, because the sixth clause of 
the will created a perpetuity, which our law abhors and wil! 
not permit to be carried into effect. Thirdly, because, with 
regard to most, if not all the slaves embraced in the provision 
for the emancipation, the will cannot be earried ont in the 
manner prescribed without great difficulty, and without do 
ing violence to the humane wishes which the testator has ex 
pressed in favor of all his slaves. 

In the discussion of the first of these objections, it should 
he assumed, as the settled law of this State, that a direction 
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contained in a will, for the liberation of a single slave, or of a 
family of slaves, at some future prescribed time, is legal, and 
may be carried into effect by the executor or orfher person 
charged with the duty. Thus a testator, grantor, or donor 
may, by will or deed, bequeath or convey slaves to a person 
for life, and direct that at his or her death, they shall be eman- 
cipated. It should also be assumed, that the boon of freedom 
may be left to the election of the slaves themselves. See 
among others, the recent cases of Caffey v. Davis, 1 Jones’ 
Eq. p. 1; Cromartie v. Robinson, 2 Jones’ Eq. 218 ; Ledding 
v. Linley, 4 Jones’ Eq. 216. It will be proper for us, also, to 
bear in mind what we said in Cromartie v. Robinson, above 
cited. In that case, which involved the construction of the 
will of the late Gen. McKay, we used the following language: 
“We think proper also to say, in putting a construction on 
the will now before us, we have a single eye to the intention 
of the testator, without reference to the notion that courts 
should favor charities and lean in favorem libertates ; for 
however humane we may suppose the feeling that prompts, it 
is not established that public policy favors the emancipation 
of slaves. And, although the principles of the common law 
look with favor upon the transition of a bondsman or villien 
to the state and condition of a free white man, yet very dif- 
ferent considerations may be involved, where the question is 
hetween the condition of a slave and that of a free negro.” 
That the true principle of our law, in relation to the eman- 
cipation of slaves, is, that it perméts, but does not favor it, 
may be seen by any one who will examine the numerous Cas- 
es on the subject, which have come before our courts for ad- 
judication, commencing with //aywood v. Craven, 2 N. C. 
Law Repos.,,557, and coming down to. the recent case of 
Lea. Brown, 3 Jones’ Eq. 141. In every will or deed where 
the court has been able to detect a trust, open or secret, for a 
state of qualified slavery, in favor of slaves, it has been held 
to be against the policy of our law and void. “The policy 
which forbids emancipation, unless the freed negroes are sent 
out of the State, and the policy which forbids guast emanci- 
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_ pation, by which particular negroes are to be allowed privi- 
leges, and are not to be required to work like other negroes, 
but go some extent:-are to have a diseretion either to work or 
not to work as they may feel inclined, is fully settled by the 
numerous cases which have been before our court, and is 
strongly enforced by the Legislature ;” see Lea v. Brown, 
above referred to. The grounds upon which this policy is 
based are manifest. It has a regard, not only to the favored 
slaves themselves, (being thereby rendered idle and worthless.) 
but also to other slaves who are thereby induced to become 
discontented with their condition, disobedient to their masters, 
and unfit for the social state, which is essential to the well be- 
ing, the happiness and even the very existence of both master 
and slave. We cannot help seeing and feeling that the pro- 
visions for emancipation, in the will now before us, have a ne- 
cessary tendency to produce similar results. It is true, that 
the slaves are ultimately to be carried out of the State, but 
that is not to be done immediately, nor, as to all the slaves, 
at any one fixed time, as, for instance, at the death of a ten- 
ant for life; but it is to be done at constantly recurring peri- 
ods for perhaps a century to come. The very fact, that the 
same person who is to have the services of the slaves, until 
they arrive at the age when they may choose their freedom, 
is to carry out the trust for emancipation, will have a strong 
tendency to induce him to relax the reins of a necessary dis- 
cipline, with the hope of influencing their choice of bondage 
for the benefit of his children. This will be an evil as long 
as he may live, operating injuriously, not only to the favor- 
ed slaves themselves, but, by way of bad example to his other 
slaves and to those of his neighbors. In our opinion, the pol- 
icy of allowing the prospective emancipation of slaves, is car- 
ried far enough already, and while we do not feel at liberty, 
or even inclined, to disturb what has been settled by the ad- 
judications of our courts, we do not feel disposed to go furth- 
er, and support a scheme of emancipation which is likely to 
be attended with such bad results as the present. 

This view of the case renders it unnecessary that we should 
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consider particularly, the other objections to the bequest for 
emancipation. One or two considerations, with respect to the 
difficulties in the way of its practical execution, will readily 
suggest themselves to those who pay even a slight attention to 
the provisions of the will. Besides the trouble and inconve- 
nience of applying to the county court of Surry, every time 
one of the favored slaves shall attain to the age of twenty-five 
years, there will be an insuperable difficulty, in every instance 
of a female, to prevent her making a choice of freedom. In 
nine cases out of ten, a female of that age will have one or 
more very young children, which, if she elected emancipation, 
she would have to leave, because the executor, or person 
charged with the trust would be compelled to send her to Af- 
rica within ninety days. In most eases, too, her hire for one 
year, which is the fund provided by the testator, in a codicil 
to his will, for the expense of transportation, would be insutti- 


cient for that purpose.- We need not, however, pursue the 
subject, because, as we have already said, our opinion is, that 
the whole trust, for emancipation, upon the scheme declared 
in the will, is against the policy of the law, and therefore void. 
It follows, that the executor must hold these slaves upon the 
alternative trust, indicated by the testator. A decree may be 
drawn upon the principles announced in this opinion. 


Per Crriam, Deerce accordingly. 
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JAMES NUNNERY AND WIFE AND OTHERS against JAMES CAR- 
TER AND OTHERS. 


Where personal property was bequeathed upon a condition, which was ren- 
dered impossible to be performed, such condition not being the sole motive 
of the bequest, it was Held that the property vested. 

Where personal property was bequeathed to a son, provided he take care of 
his mother for her life-time, it was Held not to be the intention of the testa- 
tor that the whole condition should be performed before the property vest- 
ed; but that he should take an estate at once, to be forfeited on failing to 
perform the continuing duty. 


Prrrrion for an account and settlement of personal property, 
removed from the Court of Equity of Cumberland county. 

Ilenry Carter, by his last will, devised to his wife a tract of 
land, for her life, with a remainder to James Carter; he like- 
wise bequeathed to her, for life, a negro woman, by the name 
i Phillis, and her increase, with a limitation over to his sev- 
eral children, excluding defendant, James. He also beqeath- 
ed two slaves, a wagon, a horse and a cart, to his said wife, 
during her natural life, and then “ to be James Carter’s, pro- 
vided he take care of his mother; if not, to be whose that does 
take care of her.” 

Ile gave to each of his children, besides the bequests men- 
tioned, substantial legacies, under the will, but the amount 
x value of none of them, is stated in the pleadings. 

Elizabeth Carter, the wife of the testator, died in the life- 
time of the testator, and the plaintiffs contend that the two 
slaves, wagon, &c., were given to James upon a condition 
precedent, which, being rendered impossible by the death of 
the tenant, for life, the property never vested in him, but re- 
mains undisposed of, and subject to be distributed as intestate 
property. This is the sole question in the case. 


C. G. Wright, for the plaintifis. 
Fouwle, for the defendants. 


Barrie, J. The question presented for our determination, 
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involves the construction of the first clause of the will of the 
testator, Henry Carter, and it is whether the legacy therein 
given to James Carter, depended upon a condition precedent, 
and was lost, because the condition became an impossible 
one before the death of the testator. The counsel, for the 
plaintiffs, contends strenuously for the aftirmative, while the 
counsel for the defendant, James Carter, insists that the con- 
dition was a subsequent one, or that the legacy was intended 
by the testator to be vested, subject to the charge, that the 
legatee should take care of his mother. 

In the consideration of this question, it cannot be denied 
that the condition is in form and appearance, precedent to the 
vesting of the legacy } but we learn from the highest authori- 
ty, that when such conditions are at first, or afterwards be- 
come impossible, the rule applied to bequests of personalty is 
different from that which governs devises of realty. Thus, 
in 2 Williams on Exeeutors, 786, it is said that, “ with respect 
to conditions precedent, which are impossible, a different rule 
is applicable to bequests of personal property from that which 
is prevalent respecting devises of realty. Dy the common 
law of England, if a condition precedent is. impossible, as to 
drink up all the water in the sea, the devise will be void. 
But by the civil law, which on this subject, has been adopted 
by the courts of Equity, when a condition precedent to the 
vesting of a legacy is impossible, the bequest is single, that 
is, discharged of the condition, and the legatee will be enti. 
tled as if the legacy were unconditional.” It is admitted that 
there are exceptions to this rule of the civil law, as appears 
from what Mr. Williams says further on in the same page: 
“Tf, indeed, the impossibility of the condition were unknown 
to the testator, as where a legacy is given on condition that 
the legatee marries the testator’s daughter, who happens to be 
then dead ; or where the impossibility arises from a subsequent 
act of God, as if she be living at the date of the will, but dies 
before the marriage can be solemnized, the impracticability 
of the performance will be a bar to the claim of the legatee; 
in cases, at least, such as.those mentioned, where the perform- 
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ance of the condition appears to be the motive of the bequest.” 

Mr. ‘Roper, in his learned treatise on Legacies, (1 vol. pp. 
505, 506,) lays down the law in substantially the same terms, 
with this difference, however, as to the excepted cases of the 
civil law, that the legacy will be void-only where the impos- 
sible condition is “the sole motive of the bequest.” Apply- 
ing these rules to the case now before:us, the enquiry is pre- 
sented: Was the taking care of his mother, the sole motive of 
the legacy to James Carter? We are clearly of opinion it 
was not. The testator made provision in his will, more or 
less, for all his children, but whether the portions were equal, 
we are not informed. Of the property given to his wife, for 
life, the testator directs that a part should be sold and divided 
among the other children, leaving his son, James, the remain- 
ing part, upon the condition of his taking care of his mother. 
She was:not to be taken care of out of the property, for that 
was already given to her, for life, and nothing is stated, either 
in the will, or the pleadings, to show that she needed any 
thing more than the ordinary care and attention due from a 
son te his mother. The motive of the legacy to James was, 
doubtless, in part, at least, the desire of the testator to »pro- 
vide for his son as he had provided for his other children, and 
it was not intended that he should lose the legacy, if his -mo- 
ther should not need his care. 

We have hitherto considered the condition as if it were a 
single act, to be done or omitted at once, like the case-ef a 
legacy to one, provided he should marry the testator’s daugh- 
ter, mentioned in the works to which we have referred. But, 
in trath, it is a continuing condition, which might require the 
performance of many acts during a long series of years. Had 
his widow survived the testator, his son, James, was to be 
charged with the care of her during her whole life, whether 
long or short. We cannot believe that the testator intended 
the legacy to remain in a state of contingency during all that 
time, but he designed it to become vested at once, subject te 
be forfeited when his son should fail in the continued perform- 
-anee of the condition. That condition, therefore, though in 
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form.and appearance a precedent one, is, in reality and legal 
effect, a subsequent condition, and: as such, could not by 
becoming an impossible one, prevent the legacy from taking 
effect. So, all the authorities agree,;.as will be seen by refer- 
ring to those standard authors, which we have already cited. 
See also. Darley v. Langworthy, 7 Bro. Par. Cas. 177. 


Per Curiam, Decree accordingly. 








WILLIAM HOLLISTER, Adm’r., against SITGREAVES ATTMORE 
AND OTHERS. 


Where a father joined in adeed with his sister, giving to certain of his chil- 
dren property that had been intended for them by another sister, whose 
will, to that effect, failed tobe executed from accident, the father and sis-- 
ter being the next of kin and sole distributees of the deceased sister, it was 
Held that in the distribution of the father’s estate, these children were 
not bound to bring in this property as an advancement. 

Where things given by an intestate father to. his. daughters, were such as 
were needed on their starting in life, and were calculated to aid and ad- 
vance them, there being nothing to show that they were not intended as 
advancements, it was Held that they must be so considered. 


Cavsz removed from the Court of Equity of Craven county. 
The bill is filed by. the administrator of George S. Attmore, 
asking the direction.of the Court in the distribution of the 
personal estate of the intestate. He states, as difficulties in 
the way of a settlement, that his. three daughters, Hannah, 
now the wife of William H. Oliver, Sarah, the wife of Robert 
S. Primrose, and Rebecca Attmore, claim to hold certain ar- 
ticles of household furniture, as gifts from the intestate in his 
life-time, and that they ought not to bring them into hotch- 
pot. Hannah, on the death of her mother, several years ago, 
took charge of the household affairs of her father, and manag- 
ed the same, at his request, until her marriage, and while so 
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residing and managing his business, he gave her a bed and 
bed-stead, a wardrobe, two bureaus and a washstand, being 
furniture in the chamber which she oceupied. To his-daugh- 
ter, Rebecca, who always resided with him, her father gave 
a bed-stead, bureau, wardrobe and wash-stand, furnishing it 
for the chamber which she occupied, and to Sarah, on her 
intermarriage with the defendant, Primrose, he gave a set of 
bed-room furniture, consisting of wardrobe, bed-stead, washi- 
stand, bureau, chairs, &c., and he states that he is doubtful 
as to his duty in the premises, and desires a declaration of the 
Jourt for his protection. He likewise sets forth, that the in- 
testate, in his life-time, conveyed, by deed, a number of slaves 
and other property to Sitgreaves Attmore, his son, which he 
claims to hold without bringing the same into hotchpot, un- 
der the following facts: Miss Sophia E. Attmore, a sister ot 
the intestate, had prepared the draft of a will for the disposi 
tion of her property, in which she gave to the defendants, 
IIannah and Sarah, each five shares of bank stock; to her 
sister, Mary R. Attmore, one thousand dollars; to some more 
distant relations smaller legacies, and the bulk of her estate 
to her nephew, the defendant, Sitgreaves Attmore, which 
draft she showed to the intestate, desiring to execute it as 
her will; the latter, who was an attorney at law, took the pa- 
per for the purpose of putting it into a more formal shape, 
and did so, observing the exact bequests as contained in the 
draft, but his sister had become too ill to execute the will 
when it was prepared and brought to her, and she died with- 
out ever having done so. The intestate, George 8. Attmore, 
and his sister, Miss Mary R. Attmore, were the next of 
kin of Miss Sophia Attmore, and as such entitled, by the 
statute of distributions, to all her estate. They agreed that 
the desires of their sister should not be defeated by the acci- 
dent which had occurred, and they joined in a deed, convey- 
ing to the defendant, Sitgreaves, all the property their sister 
had attempted to bequeath, in trust, to dispose of the same in 
exact accordance with the provisions of the script which the 
intestate had prepared, which provisions are recited in said 
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deed. The defendant, Sitgreaves, administered on his aunt’s 
estate, and made the distribution of it according to the terms 
of the deed above recited, paying to the several persons ¢de- 
signated, the several sums, and delivering to them the specitic 
property as therein provided, and retaining the residue for 
himself. The question is as to the property thus conveyed to 
him by his father: whether he is bound to account for the 
same as an advancement; and the same question occurs as to 
the defendants, Hannah and Sarah, to whom the bank stock 
was given by the deed. The answers of the defendants do 
not very the above statement. The canse was set down to be 
heard upon the bill and answers, and sent to this Court. 


J. W. Bryan, for the plaintit?. 
Laughton and Green, for the detendants. 


Pearson, C. J. An advancement is a gift by a parent t 
2 child, of a portion of his estate, in anticipation of the whale 
ora part, of the share to which the child would be entitled at 
the death of the parent, under the statute of distributions, in 
the event of his dying intestate. 

In respect to the gifts of the several articles of furniture. 
made by the intestate to his two daughters, Rebecca and Sa- 
rah, there is nothing to show that he did not intend them for 
advancements. Such things are needed by daughters when 
they start in life, and the presumption is, the parent intended 
to aid or advance them by those gifts. In respect to the gift 
of similar articles to his daughter, Hannah, the circumstance 
that she continued, after her marriage, to live with her father, 
and took charge of his horse and honse-hold affairs, (his wife 
being dead,) for aught that appears, was an arrangement mn- 
tually convenient and agreeable to the parties, and is not sut- 
ficient to bring her case within the principle laid down by 
Winburn, part 3, sec. 8, p. 28 page 234: “Ifa son has de- 
served a good turn at his father’s hands ; this is no advance- 
ment, but arecompense of that which was formerly proraegn i 
so it must also be treated as an advancement. 
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The gift made to his son, Sitgreaves, by the deed executed 
by the intestate, and his sister, Mary Attmore, stands on a 
different footing. There is a well established principle of 
equity, which prevents it from being treated as an advance- 
ment. 

Where creditors compound with a debtor, and agree to re- 
lease their debts, upon his paying say fifty cents in the dollar,. 
if one of them has taken from the debtor a covenant to pay 
the full amount of his debt, equity does not permit the cove- 
nant to be enforeed, on the ground that it is a fraud upon the 
other creditors, who were induced to enter into the arrange- 
ment because they supposed all did so. Soa-secret agreement 
in fraud of the relations of one of the parties to a marriage,. 
by which a part of the fortune paid, is to be received back, 
will be relieved against in equity ; Adams, 180. 

Upon the same principle, it is clear, that if the intestate had, 
before executing the deed in question, taken from his son a 
eovenant to pay back to him his share of the property con- 
veyed by the deed, equity would not have allowed the cove- 
nant to be enforced ; on the ground that it was in fraud of the 
intention of the sister, who was induced to give her share, be- 
eause she supposed that her brother was likewise giving his. 
share, and her object in joining with the brother, was to give 
effect to the intended gift of their deceased’sister, from whom 
the property was derived. 

The effect of treating the property conveyed by this deed, 
as an advancement by the intestate to his son, is precisely the 
same as if the son had paid back his sltare to the intestate, in 
his life time, so as to let it devolve as.a-part of his estate, for 
the estate is made just that much greater, and.each child’s - 
part is just that much more; and :the naked question is shall 
that be done: by operation of law, which equity would not 
have permitted the parties to do directly? Surely not. 

There is this further consideration. Miss Mary Attmore - 
provides, in the deed, for the payment to her of the $1000" 
which the deceased sister intended to give to her, showing 
that her object was to carry precisely into effect, what was 
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known to have been the wishes of their deceased sister, and 
leading to the inference, that if she had supposed her brother 
was to take back his share, either direetly or indirectly, by 
having it treated as a part of his estate, after his death, and 
thereby disappoint the intention of the deceased sister, she 
would have kept her own share, to do with it as she pleased. 

The bank stock, which is given by the deed to Hannah and 
Sarah, two of the daughters of the intestate, evidently stands 
on the same footing with the gift'to his son, and cannot be 
treated as advancements, the intention being that they should 
receive this stock, not as a gift from their father and aunt Ma- 
ry, but should take it in the light of a gift from their deceased 
aunt. No one can read the deed, and fail to see that such is 
its true meaning and intent, and to feel gratified, because there 
is no principle of law to interfere with the praiseworthy pur- 
pose which actuated both the brother and sister in executing 
the deed. 


Prr Curiam, Decree accordingly. 








WILLIAM D. WYNNS, Zevecutor, against ABRAM BURDEN AND 


OTHRS. 


Property undisposed of by will, must be applied in payment of debts, before 
legacies charged with the payment of debts can be subjected. 


Cavsr removed froin the Court of Equity of Bertie county. 
The bill is filed by the plaintiff, as executor of George 
Wynns, praying the direction of the Court as to his duty aris- 
ing under certain clauses of his testator’s, will, which, among 
other devises and bequests, contains the following: “I give 
and bequeath unto my son, William D. Wynns, all the land 
I bought of Spivey’s heirs, lying on Cashie Swamp; all I 
bought of Joseph Pugh’s heirs, lying on Cashie Swamp; all 
" 6 
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the lands I bought of Barbara Ward, adjoining the land I 
bought of Joseph Pugh’s heirs and others; also my Outlaw 
Mill, and all her waters and timbers, and all my negroes, 
both old and young, which I have not lent or given away 
that I hold in possession, to him and his heirs and assigns for- 
ever, after my just debts are paid. I also leave to be sold, to 
pay my debts, all the lands I have not lent or given away ; 
also every thing else which belongs to me at my death, of 
any description, that 1 have not given away.” There were 
other specific bequests in the will. The testator left two notes 
undisposed of in his will, amounting, together, to four thou- 
sand dollars ; also other property to the amount of eight hun- 
dred dollars, making in all, the sum of forty-eight hundred 
dollars undisposed of. The liabilities of his estate amounted 
to about thirty-eight hundred dollars. 

The defendants, in this suit, who are the next of kin, con- 
tend that these debts, owing by the estate, shall be paid out 
of the negroes bequeathed to the plaintiff, or at any rate, that 
they shall contribute rateably with the notes and other pro- 
perty undisposed of by the will. The plaintiff contends that 
the undisposed of property be first applied in the payment of 
debts. 

Cause set for hearing on bill, answer and exhibits, and sent 


to this Conrt. 






























No counsel for the plaintiff. 
Winston, Jr., for the defendants. 










Pearson, ©. J. It is a general rule that any fund, which 
is not disposed of by a testator, shall be applied to the pay- 
ment of debts before property, which is given by the will, can 
be subjected ; in other words, a legatee is preferred to those 
claiming an undisposed of residue, for he is an object of the 
testator’s bounty, whereas, they take by act of law, simply 
because, as it is not given away, and there are no debts to 
which it can be applied, such residue would otherwise be 
without an owner, or remain in the hands of the executor. 

o 
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In our case the words, “ after my just debts are paid,” which 
are added to the gift of land and slaves to William D. Wynns, 
had the legal effect of subjecting the property given to him, 
to the payment of debts, in exoneration of the property which 
is given away by the other clauses of the will, but not in ex- 
oneration of the property which is not given away. On the 
contrary, the appropriation of all the land and every thing 
else, of any “ description, that I have not lent nor given away,” 
to the payment of debts, makes that the primary fund, to the 
exoneration of the property given to William D. Wynns, in 
persuance of the principle above stated, no other disposition 
being made of this residuary fund. 

Should there be a surplus of this fund after payment of 
debts, it is settled that the distribution among the next of 
kin, will be made without reference to advancements. 


Per CurraM, Decree accordingly. 








THOMAS J. LEA AND OTHERS against THOMAS J. BROWN, EX'R. 


An executor is not chargeable with a sum of money, which the testator had 
allowed his slave to acquire, and which had been loaned out to an indi- 
vidual, and a note taken from him for the sum, by another individual, pay- 
able to such individual, for the bewefit of the slave, because the executor 
had no remedy to collect it either in Law or Equity. 

Jt would seem to be against the policy of the law for a master to allow his 
slave freedom and privilege to work and tratlic im this State, to the extent 
of acquiring so large a sum as $1500. : 

(The case of White v. Cline, 7 Jones’ 174, commented on and distinguished 
from this.) 


Cavs removed from the Court of Equity of Caswell county. 
The bill was filed by the residuary legatees against the ex- 
ecutor of the will of Nathaniel Lea, for an account of the 
funds in his hands and for the payment of their legacies ; and 
on the coming in of the answer, a reference was made to Mr. 
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McGehee, as commissioner, to state an account of the funding 
the hands of the executor, distributable under the residuary 
clause of the will, and having reported, an exception was taken 
to a charge of $1560, made against him, on account of money in 
the hands of T. D. Johnson, belonging to Milly, a slave of the 
testator, for which Dr. V. IM. Roane held his note, payable 
to himself, which is thus explained in the deposition of Dr. 
Roane: “ About the 1st of March, 1855, and during the last 
illness of Mr. Nathaniel Lea, I was at his house on a profes- 
sional visit, and he remarked that his servant, Milly, had 
some money, which she had accumulated by selling, for years, 
with his permission, surplus articles from his premises, such as 
fowls, butter, ice-cream, &c., and by manufacturing and sell- 
ing various articles of bed-clothing, which he wished me to 
take charge of and loan out—seeing that she had the benefit 
of the proceeds thereof. At first I declined, but upon the re- 
quest being repeated with more earnestness, I consented to 
do so. In reply to the question by her master, how much 
money she had, Milly stated that she had already several hun- 
dred dollars in the hands of Mr. Thomas D. Johnson, and 
that she had been collecting some other debts amounting in all 
to eleven or twelve hundred dollars. The money did not pass 
through my hands, but was carried by her (I presume) to Mr. 
Thomas D. Johnson, a merchant to Yanceyville, who shortly 
thereafter handed me his individual note, payable to myself, 
for twelve hundred dollars, withinterest, from the 1st of Jan- 
uary, 1855, bearing date 2nd day of March, 1855, which bond 
I still have in my possession.” The commissioner’s report 
showed that, at the time of taking the account, the accumula- 
ted interest was $360, making the whole sum $1560. 

To this charge, the executor excepted, and the cause was 
heard at this term on the exception. 






























Morehead, for the plaintiffs. 
B. F. Moore and Hill, for the defendant. 






Pearson, C. J. The exception for, that the comissioner 
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has charged the defendant with $1560, the sum placed by 
slave, Milly, in the hands of Thomas D. Johnson, is allowed. 
This is not a debt due to the testator, and the executor had 
no means of collecting it, either at Law or in Equity. If the 
dealing of the slave was lawful, that, of course, ends the matter, 
so far as the executor of the former master is concerned. 
If it was unlawful, as against the policy of the law, neither a 
court of Equity or of Law will aid in the matter; so the exec- 
utor could not have collected the fund which Milly had been 
permitted to accumulate. 

How the question will be as between the trustee, Roane, 
and Johnson, who has executed to him his bond for the 
amount, this Court is not now at liberty to decide. It differs 
from the case of White v. Cline, 7 Jones’ Rep. 174, in two 
important particulars: In that case, the slave earned the mo- 
ney in the State of California. In this, it was earned in 
North Carolina: So it may be a question, whether the deal- 
ing does not come within the mischief intended to be prevent- 
de by our statutes, forbidding slaves from hiring their own 
time, or being allowed to go about and work, or not work, as 
they see proper. 

In that case, the money was under the control of the mas- 
der, and the Court say “as long as the master keeps the actu- 
al, as well as the legal contrpl of the fund, it can no more en- 
danger the public safety, than any other portion of his pro- 
perty.” In this, the fund is in the hand of a stranger, and 
neither the former master, or his personal representative, or, 
as we presume, the present owner of the slave has any con- 
trol over the fund. 

This Court has, in several cases, not only recognized the 
right of a master, but treated it as commendable, to adopt a 
system of rewards, by which a slave is allowed a half, or a 
whole day, every time “the crop is gone over,” to work a 
patch of cotton, corn or watermelions and the like, and to sell 
tthe proceeds, so as to make a little money with which to 
buy small amounts of luxuries—sugar, coffee, tobacco, &c., 
and to indulge a fancy for “finery in dress,” for which the 
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African race is remarkable ; but when it comes to an accu- 
mulation of $1500, the question is a very different one, and 
other considerations are suggested. 

The privileges allowed a slave, in order to enable him to 
acquire that amount of money, extra, must, necessarily, in 
some degree, run counter to the policy of the statutes by 
which slaves are not to be allowed to hire or to have the use 
of their own time. The evil effects of allowing them to own 
property, such as hogs, cattle, &e., which induced the statute, 
Rev. Code, chap. 87, sec. 20, by which the property is for- 
feited to the wardens of the poor, apply, in some degree, to so 
large a sum of money invested on interest, and is certainly 
calculated to make other slaves dissatisfied, because they are 
not allowed the same degree of freedom and privilege, and 
should such a thing often occur, it would give rise to a kind. 
of trust, of which the courts of Equity cannot take notice and 
enforce ; see Barker v. Swain, 4 Jones’ Eq. 220. So, it would 
depend on the honesty, of the particular individual in whose 
hands the funds were placed, either to let the slave have the 
fund or to dispose of it as he might direct, or according to his 
will or dying request, or appropriate it to himself. Transac- 
tions leading to such results, are certainly not calculated to pro- 
mote good morals, and should the evil become one of common 
occurrence, may call for some legislative enactment. 


Per Cvriam, Exception allowed. 








SARAH C. LEGGETT against A. H. COFFIELD, ADM’R AND OTHERS. 


Where there is a statute of limitations at law, which furnishes an analogy, a 
suit in equity in pari materia, is barred by it. 

Where, therefore, a married woman was entitled to property by a marriage set- 
tlement, which was sold and conveyed by her trustee and her husband, dur- 
ing her coverture, it was Held that she was barred after the lapse of three 
years from the death of her husband, ftom bringing a suit against the pur- 
chaser. 
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CavsE removed from the Court of Equity of Martin county. 

The plaintiff alleges that on the eve of a marriage with 
William B. Leggett, to wit, on 10th January, 1839, she convey- 
ed to Charles Robinson two slaves, Condaand Warden, with a 
trust and proviso, that if her intended husband should die 
first, the title of the said slaves was to be conveyed to her; 
that about a year after the marriage, (21st December, 1839,) 
she was prevailed on by much persuasion, to join with her 
husband and the trustee, in a conveyance of these slaves in 
absolute right to one Brown Coburn for $600, which was paid 
to her husband and improvidently spent, and that she was not 
privily examined ; that after the execution of the deed afore- 
said, Coburn, who had fal knowledge of the plaintiff’s equi- 
ty, took the slaves into his possession, and held them adverse- 
ly, as his own, till his death in June, 1859, and that the de- 
fendants, who administered cum. tes. on his estate, have con- 
tinued the possession, claiming in the same manner (adverse- 
ly;) that her husband, William B. Leggett, died in 1855, in- 
solvent, and no administration has been taken on his estate ; 
that Coburn, by his will, gave these slaves to the defendant, 
Whitfield, who threatens to remove them from the country. 

The prayer of the bill is for a sequestration, and for a recon- 
veyance of the property. 

The defendants demurred, alleging as one of the grounds, 
the length of time from the death of Leggett, to the bringing 
of the suit, and insisted that the statute of limitations applied 
to the case, and barred the plaintiff’s right of recovery. 


Fowle, for the plaintiff. . 
Winston, Jr., for the defendant. 


Pearson, C. J. The fact that plaintiff united in the execu- 
tion of the bill of sale with her husband and the trustee, was 
inoperative and of no effect, by reason of her coverture ; con- 
sequently, at the death of her husband, she had a clear equi- 
ty to convert Coburn into a trustee for her, on the ground 
that he purchased with notice. 
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But her equity, as against Coburn and his personal repre- 
sentatives, is barred by the statute of limitations, as her suit 
was not commenced for more than three years after her right 
accrued, during which time they held the slaves adversely, 
and no fact is alleged to bring her within the savings of the 
statute. 

The counsel for the plaintiff insisted that the case did not 
fall under the statute of limitations, but was embraced by the 
19th section of the 65th chapter ef the Revised Code, which 
raises a presumption, after ten years, of an abandonment of 
a right of action, or “any equitable interest or claim.” 

In this, he is mistaken. The distinction is this: where there 
is a statute of limitations at Law, which furnishes an analogy, 
asuit in Equity is barred byit. If there benostatute, to fur- 
nish an analogy, the case then rests on the statute raising a 
presumption ; for example: a bill for a specific performance 
of a contract under seal rests on the statute raising a presump- 
tion, because there is no statute of limitations at law, to fur- 
nish an analogy. But, in our case, there is a statute of limi- 
tations, which not only bars an action at law, for a slave after 
three years adverse possession, but gives the adverse holder a 
good indefeasible title, and it falls within the principle of 
Taylor v. Dawson, 3 Jones’ Eq. 86, and , Whitfield v. Hill, 
(ante 316,) where, in the case of land, seven years adverse 
possession under color of title, was held to be a bar to a bill 
in Equity, seeking to enforce a right in Equity to convert the 
party into a trustee. 


Per Curtam, The demurrer sustained and bill dismissed. 
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ROBERT FAIRBAIRN ayainst GEORGE FISHER AND THOMAS 
WILLIAMS. 


Where there was no contest about the probate of the will of a testator, and 
his estate, amounting to $30,000, was easily collected, requiring few suits, 
and there was no extraordinary difficulties in the management of the es- 
tate, it was Held that $1,200 paid out in attornies’ fees, over and above 
$100 paid for particular services by other attornies was, apparently, unreason- 
able, and should not have been allowed by a commissioner, without proof in 
explanation of the nature and propriety of the charge. 


Cause removed from the Court of Equity of Craven county. 
The bill was filed to recover from the defendants, as execu- 
tors of Thomas Fairbairny the legacies bequeathed to the 
plaintiff, which embraces the whole residue of the estate af- 
ter paying some pecuniary legacies. The bill also contained 
allegations of misconduct in the executors, on which was 
based a prayer for their removal and the appointment of a 
receiver, and showed an angry hostility between the two ex- 
ecutors, but which having been disposed of on an interloen- 
tory branch of the case, (see 4 Jones’ Eq. 390,) need not be fur- 
ther noticed. On the coming in of the answers, it was refer- 
red to Mr. F. C. Roberts, the clerk and master of the Court of 
Equity of Craven, to take an account of the estate in the 
hands of the executors, who made a report, to which the par- 
ties filed exceptions, but it is only deemed necessary to notice 
one of them. He reported, 
Amount of sale of goods on hand, $11,035 63 
Cash from other sources, 18,327 02 
Total of debits, $29,362 65 
Debts of testator, $5,930 46 
Amount paid Attornies, 1,308 59 
Other charges for administration, 464 95 
Commissions, 1,880 12 9,584 12 





Clear balance in their hands, $19,778 53 
The plaintiff objected to the allowance of so large an amount 
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for attornies’ fees. The facts were, that in the administration of 
the estate, the executors disagreed in the conduct of the busi- 
ness, and in the progress of the cause they mutually crimina- 
ted each other with mal-administration and wasting the assets, 
and with bad faith in the business. Fisher paid two gentlemen 
of the bar, one, four hundred dollars, and one three hundred 
dollars, and Williams paid two gentlemen three hundred each, 
and one eight dollars, making in all $1308; which was excep- 
ted to. There were divers other payments of fees to other 
gentlemen, and to some of the same for specific services 
amounting to $104, which was not excepted to. It was ad- 
mitted that these gentlemen had much trouble and re- 
sponsibility in contesting this matter, but it appeared that 
these difficulties arose chiefly between themselves, and. their 
dissention was alleged as a ground for an application to re- 
move Fisher from the office, which he resisted with much 
energy and accused his co-executor of instigating this charge 
against him; see the case referred to in 4 Jones’ Eq. It 
was insisted in this Court, that the estate ought not to bear 
the burden of these heated contests brought about by them- 
selves, and that the allowance, on the face of it,,.was unrear 
sonable. 


McRae, Hubbard and Stevenson, for the plaintiff. 
Badger, Haughton and J. W. Bryan, for defendants. 


Pearson, C. J. The plaintiff’s exception, because of the 
allowance of credits to the amount of $1200, paid to four gen- 
tlemen of the bar for counsel fees, viz., their receipts for $300 
each, to three attornies, one receipt for $200 to another attor- 
ney, and one receipt for $100 paid to one of the first three 
attornies. 

It was insisted by the counsel for the defendants, that as 
there was no evidence, in respect to these vouchers, the Court 
should presume the disbursement reasonable and proper. The 
commissioner, it seems, has acted upon this presumption in 
allowing these vouchers, but the-Court takes a different view 
of the subject. 
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Besides commissions, an executor or administrator is allow- 
ed to retain “ for necessary charges and disbursements in the 
management of the estate,” Rev. Code, chap. 46, seetion 38. 
There is no doubt, among the necessary charges, reasonable 
fees paid to counsel, are embraced. This construction accords 
with general usage, and in Hester v. Hester, 3 Ire. Eq. 9, an 
exception, because of an allowance of a counsel fee of $50 was 
overruled. So in Love v. Love, 5 Ire. Eq. 201, an exception, 
because of an allowance of $39, paid attornies, was overruled, 
with a remark by the Court, “because the plaintiff has failed: 
te show that the charges were improper or unreasonable.” 

In our case, the statement of the condition of the estate 
“ speaks for itself,” and calls for explanation on the part of 
the executors, who claim a credit for so large an amount. 
The testator was a Scotch merchant, who died in 1857, in the 
town of Newbern, leaving a stock of goods on hand, worth 
some $12,000, and other effects, consisting of money invested, 
notes, book accounts, &c. ;. making an. estate of some $30,000. 
A statement made out by Mr. Freeman, by the direction of 
the Court, from the papersin the cause, shows this state of 
things : 

* Amount of sale of goods on. hand, $11,035 63. 
Cash from other sources, 18,327 02 


$29,362 65 
Debts of testator, $5,930 46 
Amount paid attornies, 1,308 59 


Other charges for administration, 464 95. 
Commissions, 1,880 12 9,384 12 


Exclusive-of interest, , $19,778 533. 
deducting $108,59, paid to.attornies for special service in 
collecting debts, which is. not excepted to, leaves $1200, 
which, in our opinion, calls for explanation, particularly, as. 
there was no contest about the probate of the will, no suits in. 
reference to claims against the estate, and:only a few actions. 
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were necessary to collect in the estate, for which special fees 
are allowed. 

For the purpose of advice in the administration of the es- 
‘tate, one attorney would seem to be enough; certainly, fees 
paid to four attornies, for that purpose, is not “a necessary 
charge or disbursement in the management of the estate.” 
So, in respect to the amount; $1200, cannot be a necessary 
charge in the management of the estate. Indeed, the receipt 
for $100 purports, on its face, to have been a fee for defend- 
ing one of the executors, Fisher, against a charge of mal-ad- 
ministration, and resisting an effort to remove him from the 
executorship, or require him to give bond. So, that was not 
a “charge in the administration of the estate.” The other 
four receipts are generally for professional services and ad- 
vice, but we presume the receipts for so many lawyers, and 
so large an amount of fees, originated not in what can be con- 
sidered the management of the estate, but in a great measure 
from the bitter misunderstanding between the two executors, 
and the litigation which grew out of their quarrels. 

This exception is allowed. A majority of the Court are of 
opinion that a credit of $100 should be given to each execu- 
ter, to cover the charge of counsel fees, in addition to the 
$108,59, not excepted to. 

The account must be refermed in reference to this exception. 


Perr Cveiam, Decree accordingly. 
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DIBBLE AND BROTHERS against ALLEN JONES. 









Where the purchaser of an infant’s land from him, brought a bill to compel a 
performance of the agreement, which was in writing, on the ground that 
he, in combination with his father, fraudulently represented himself to be: 
of age, and it appeared that the purchaser had notice that there was great 
doubt as to the seller's age, and it appeared also that the bargain was a 
bad one on the part of the infant, who was under the eontrol of his father, 
and that the latter assumed the whole control of the negotiation, and re- 
ceived the benefit of the price, the Court refused to compel a specific per- 

formance. 













Cavsr removed from the Court of Equity of Lenoir county. 

On the fifth day of May, 1856, the defendant attempted to 
convey to plaintiffs, by deed, a tract of land in Lenoir coun- 
ty, described by metes and boundaries, as alleged in the bill, 
for a valuable consideration, and a paper writing in the 
form of a deed of bargain and sale, was signed by thé defend- 
ant, but a seal which was necessary to give the paper va- 
lidity as a deed, was accidentally and inadvertently omitted 
to be affixed. The consideration expressed in the said paper- 
writing was $450, which was then and there paid to the de- 
fendant in one buggy at $150, and one other buggy at $115; 
one note on+Fred. Jones for $20; onedo. on A. F. Walters 
for $50.50; one do on C. W. Holland for $20.69; one do. on 
Jesse White for $8.15; one do on Stephen Hines for $60.67 ; 
one do. on W. Gay for $13.40, and $1.23 in cash, making in 
all, the said sum of $450. The plaintiffs, in their bill, allege 
that after the negotiation for the purchase of this land was 
begun, they were informed that the defendant was under age, 
and fearing it might be so, they had resolved to abandon the 
further prosecution of the trade, when the defendant, with 
his father, one Bryan Jones, came to one of the plaintiffs, 
Franklin Dibble, and the said Bryan, in the most positive 
manner, in the presence of the defendant, assured him that 
that his son had been of full age ever since the preceding Au- 
gust, and to give color to such assertion, exhibited, in the pre- 
sence of defendant, a small testament, on a leaf of which were 
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recorded the names and ages of the said Bryan’s children, 
and among them the name and age of the defendant, from 
which it appeared that the defendant was of the age represen- 
ted by the father, and the said Bryan assured him further, 
that those entries had been made by him, and were true; that 
the defendant heard all this and assented to it, and that, con- 
fiding in their representations, the bargain was closed as above 
stated ; that, if it be, that the defendant was not of full age, 
there was, between the defendant and his father, a fraudulent 
combination to impose that belief on the plaintiffs and cheat 
them out of their property. The Dill further states that the 
defendant, availing himself of the defect in the deed, is assert- 
ing his right to the land, and, is trying to sell it. 

The prayer of the bill is, that the defendant be enjoined 
from conveying the land to any other person, and that he be 
compelled to make title to the plaintiffs. From the further 
pleadings and the proofs, it appears that the defendant was, 
on the day stated, not of the age of twenty-one years, but 
would be, in the ensuing August; that the father, who was a 
reckless and improvident man, and exercised an arbitrary 
control over the son, was the active agent in bringing about 
this trade, and received the buggies and notes, and used them 
for his own purposes, and wasted the proceeds of them, so 
that very little ever came to the hands of his son, the defend- 
ant. 

The cause was set down for hearing on the pleadings and 
proofs, and sent to this Court by consent. 


No counsel appeared for the plaintiffs in this Court. 
J. W. Bryan, for the defendant. 


Manty, J. The bill, although of doubtful frame and ob- 
ject, seems to be filed with a view either to get the purchase- 
money back, or to get a title for the land in question. The 
equity for this alternative relief, is based upon one of two 
grounds: first, that defendant was of age, and ought to be 
made to adhere to and perform his contract; or, second, that 
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he is not of age, but fraudulently represented himself to be 
so, whereby complainant was entrapped, and, therefore, de- 
fendant ought to be constrained, either to pay or to make title. 

With respect to the first ground, we are entirely satisfied 
that the proof is against the complainant. The defendant 
was under age at the time of the contract of sale, as proved 
by his uncle and aunt, and by other corroborating evidence, 
so as to leave no doubt of the fact. Such equity, therefore, 
as depends upon the defendant’s being of full age, is unsup- 
ported and falls. 

The remaining equity which rests upon the allegation of a 
fraud, is not left by the proofs upon any satisfactory footing. 
The principal negotiator in the transaction complained of, was 
the father of the defendant, who, it seems, was a profligate 
and spend-thrift, and who exercised an arbitrary control over 
the son. He asserted the son was of age. The uncle and 
aunt of thé youth had informed the complainant that he was 
not of age, yet the negotiation is still carried on. 

At the closing interview the defendant is present. The en- 
quiry still is, whether he is of age. The father asserts it and 
the son acquiesces, or, according to one witness, repeats the 
assertion. A leaf from a book with names and ages inscribed, 
is exhibited by the father, and the bargain is closed.. The 
purchase is made with two buggies, a lot of small notes, and 
$1.23 in cash; and, according to the weight of testimony; a 
large proportion of the proceeds went into the hands of me 
father, who set up a small grocery upon them. 

Several features are prominent in this affair, that pure 
plaintiff’s equity. In the first place regarding it in the most 
favorable light, the complainants deal with a youth, not-of 
age in fact, but according to their conclusion, just of age, and 
buy of him his farm for buggies and small notes. The father’s 
presence afforded no protection, for he was a spend-thrift, and 
expected to enjoy what was received. 

The trade, under such cireumstances, without further evi- 
dence, is not entitled to favor in a court of equity. Itisa 
sharp dealing with the folly and recklessness of youth. 
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There is another feature in this transaction which is oppos- 
ed:to-the plaintiff’s equity. They had sufficient warning that 
defendant was not of age, to induce fair and pradent men to 
desist,.and yet they persevered, choosing to run the hazatds 
forthe gain. They onght to abide the result of the chances. 

The Court perceives the plaintiffs have sustained a serious 
loss, but it is one which they have suffered in such way as to 
leave them without right to equitable relief. It was chiefly 
suffered at the hands of the elder Jones, and, to the extent 
that the younger acted at all, he seems to have been a passive 
instrument in the hands of the other. The defendant derived 
little or no benefit from the transaction, and as against him, 
plaintiffs are entitled to no relief. 

The injunction, under which the defendant lies, should be 
dissolved, and the bill dismissed. 


, a 
Per Ovrium, Decree accordingly 








JAMES N. WHEDBEE against LAVINIA WHEDBEE, EXECUTRIX. 


Where a guardianship was closed by a settlement, and release after the ward 
‘arrived at full age, it was Held, in analogy to the statute of limitations to 
an.action of account at Law, that the Court would not entertain a bill-to 
re-open the investigation of the guardian’s accounts, on the ground of undue 
influence, fraud or mistake, after three years from the closing of the trust. 


Oxtvsr removed from the Court of Equity of Perquimons county. 
The bill was brought against the executrix of James P. 
Whedbee, as the guardian of the plaintiff, for an account and” 
settlement. The defendant’s testator entered in as plaintiff’s 
guardian in 1831, and continued in the office until 1845, when, 
the plaintiff having lately become of age, he surrendered the 
estate to him. At the time of delivéring up the property, the 
guardian — from the plaintiff a written instrument, whigh 
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“JT, James N. Whedbee, have this day settled with James 
P. Whedbee, my guardian, and have received from him all 
the funds that he has received for me, as my guardian, and I 
do hereby release the said James P. Whedbee from all claims 
and demands arising from any obligation he may have incur- 
red as ny guardian. In testimony whereof, I have hereunto 
set my hand and seal.” Signed and sealed by the plaintiff 
in the presence of witnesses. The plaintiff alleges that he 
was very young when this instrament was given; that it was. 
not done upon a full settlement and examination of the state 
of the business; that the guardian was a relation, and being 
childless, he had often promised he would make him the. 
sole heir to his estate, and had a will prepared to that effect; by 
which promises, and by other means, he acquired much influ- 
ence over the plaintiff, and induced him to receive, without 
question or examination, his account of the state of the guar- 
dianship, and to give the instrument above set forth; but that 
the same is delusive,—tmade without a fair exhibit of his lia- 
bility, and drawn from the plaintiff by the unfair influence 
which the guardian exerted over him. The bill goes on to. 
specify many particulars, in which the guardian rendered him. 
no account, and others, wherein the account rendered him 
was false, being made too small, and he prays, that notwith- 
standing such partial settlement and release, his guardian 
may be forced to come to a fair account with him and pay 
over the funds in full. 

The defendant answered, and also pleaded the release and 
the length of time between the settlement and the bringing 
of this suit, (which was in the Spring of 1853,) and insists 
upon it as a bar, in analogy to the statute of limitations for a 
money demand at law. 


W. A. Moore and Jordan, for the plaintiff. 
Johnson, for the defendant. 


Manty, J. This is a bill filed by the complainant against 
the executrix and executor of his former guardian, for an ac- 
7 
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count and settlement of the guardianship. It was filed nine 
years after the ward had arrived at full age, and eight years 
after he had had a settlement with his guardian, payment in 
full according to the account then rendered and a release. 

We think it was too late to demand a readjustment of the 
guardian accounts. 

A release, taken by a guardian from his ward, upon a set- 
tlement, soon after the ward’s arrival at age, is looked upon 
with some suspicion in a court of Equity, and would not be 
regarded as conclusive, provided the ward make his appeal 
to the courts in propertime. The parties to such a settlement, 
bear relations to one another of control and dependance, re- 
spectively, which make it unfit that it should be conclusive. 
But it would be equally hard, on the other hand, after the 
guardian had tendered and made a prompt settlement, that 
there should be a right in Equity indefinite in time, to call 
him into court and re-open the accounts. We think that 
time must be limited, and as a bill for an account is similar 
to, and in many respects, a substitute for the old action of ac- 
count, we limit the time to three years from the period when 
the trust was closed. 

So much has been said recently in our reported cases upon 
the effect of time on closed and unclosed trusts respec- 
tively, that I deem it unnecessary to repeat it here, further 
than to say it may now be considered as a settled general 
rule with respect to closed trusts, that they are subject to the 
statutory and common law presumptions and to the statute of 
limitations, which the class of unclosed trusts is not; Falls v. 
Torrence, 4 Hawks 412; Bird v. Graham, 1 Ire. Eq. 196; 
Davis v. Cotten, 2 Jones’ Eq. 430; West v. Sloan, 3 Jones’ 
Eq. 102; Oldham v. Oldham, ante 89. 

We are of opinion, therefore, that the equitable right re- 
maining in complainant after the settlement in 1845, was 
barred by the lapse of three years in analogy to the bar to the 
action of account. 


Perr Curiam, Bill dismissed with costs. 











JUNE TERM, 1860. 





McRae v. Rail Road Company. 





DUNCAN G. McRAE AND ANOTHER against THE ATLANTIC AND 
NORTH CAROLINA RAIL ROAD COMPANY. 


Where the charter of a Railroad company required that “its treasurer and 
president should, before receiving an instalment from the State, satisfactori- 
ly assure the Board of Internal Improvements by a certificate, under the 
seal of the company, that an amount of the private subscription has been 
paid, in equal proportion to the payment required of the State,” it was 
Held that for the Railroad company to take, as cash, the notes of individu- 
als made for the occasion to enable the officers to make the certificate un- 
der a promise that such notes were not to be enforced, was immoral and 
against public policy, and such individuals being in pari delicto, had no 
equity to be relieved against such notes. 

Where it was stated in a bill that certain notes were, by agreement of the 
parties, not to be collected in cash, but to be paid off in the notes of cer- 
tain persons, and it was alleged that such notes had been tendered and re- 
fased, it was Held necessary that the plaintiff should aver that he still had 
the notes, and was ready to deliver them. 

An injunction is only granted as ancillary to some primary equity, except to 
stay waste, and to prevent irreparable injury. 


Apprat from an interlocutory order of the Court of Equity of 
Cumberland, dissolving an injunction, Saeprnerp, J., presid- 
ing. 

The plaintiffs gave their note to the Atlantic and North 
Carolina Rail Road Company for $250, and, thereupon, the 
the plaintiff, McRae, who was the principal in the note, claim- 
ed to be entitled to two and a half shares of the stock of the 
said company. The stock was originally subscribed by a cor- 
poration called the Carolina City Land Company, and was 
part of 250 shares subscribed by that corporation in the year 
1856, and was taken on himself by the said McRae, because 
he was a member of the said city corporation, and this amount 
was in proportion to his interest in the said company. The bill 
alleges that when the Carolina City Land Company made its 
subscription to the rail road stock, it did so upon the express 
promise and assurance made by the Rail Road Company that 
no part of the subscription thus made should be called for un- 
til after the Railroad Company had expended $25.000 in ma- 
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king a wharf, and other works necessary to their road at Car- 
olina City, and not even then until after the Land Company 
had time to make sales of their lots, and that when such sales 
were made, the Railroad Company would take the notes of 
individuals given for lots, in discharge of the Land Company’s 
liability for their stock subscription. The bill further alleges 
that in May, 1857, the Railroad Company made application 
to the Land Company to have the notes of the individual 
stockholders, taken with sureties for the proportionate share of 
their liability as stockholders in the said company subscrip- 
tion, and that the subscription should then be credited with 
these notes as payments on that stock, and that the avowed 
reason for wishing this substitution, was to enable the presi- 
dent of the Railroad Company to certify that the company 
subscription had been paid ; for, that until such certificate was 
made, the States’ subscription for an amount double the in- 
stalment of individuals, then due, could not, under the char- 
ter, be paid; that if the substitution should be made, they 
would not call on the individuals for the money, but would 
still look to the Land Company as the real debtors, and would 
wait till the expenditure before that time stipulated, should be 
made, and the sales made of town lots, and would then take 
the notes of persons to whom lots were sold; that on being 
asked by one of the board of directors of the Land company 
to reduce this arrangement to writing, Mr. WaAztford, (the 
President of the Railroad Co.) replied that “ he preferred not to 
do so, because he could not then so clearly certify to the Gov- 
ernor, but atthe same time pledged his word, and said he 
was authorised to pledge the directors to this arrangement”; 
that confiding in this solemn assurance, the arrangement had 
been entered into, and this, among other notes, was given in 
pursuance thereof; that subsequently, sales of town lots were 
made to an amount of between 15 and 18 thousand dollars, 
and the purchase-money secured in good notes on individuals, 
and that accordingly, these notes were offered to the Railroad 
company in part discharge of the liabilities assamed by these 
individuals for the Land company, but these were refused, the 
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president of the railroad remarking that the Railroad compa- 
ny were content with matters as they then stood, and would 
consent to no change. 

The prayer is for an injunction to stay the collection of the 
judgment entered on the note in the court of law, which was 
issued in vacation; and, at this Term, the bill was answered 
by the Railroad Company, but as the case is decided entirely 
on the plaintiffs equity, as set out in the bill, it becomes un- 
necessary to notice the further pleadings. 

The injunction was ordered to be dissolved in the Court be- 
low, and the plaintiffs appealed to this Court. . 


Buaton, for the plaintiff. 
Stevenson and Green, for the defendants. 


Pearson, OC. J. The injuuction ought to have been diseolv- 
ed on the ground that it was improvidently issued. By their 
own showing, the plaintiffs bring themselves within the max- 
im, “a party must come into equity with clean hands;” and 
their case falls under the principle which is acted on, both at 
law and in equity, i. e. the courts will not enforce an agree- 
ment which is unlawful, immoral, or against public policy, at 
the instance of one in pari delicto; Melwin v. Easley, 7 Jones’ 
Law, 356. 

The bill, among other things, alleges that the note in con- 
troversy, and others of a like kind, were executed in erder to 
close the subscription of the Carolina City Company to the 
Rail Road Company, and thereby enable the Rail Road 
Company to make the certificate, which was necessary to 
obtain from the public treasurer, the last instalment of the 
State subscription, with the understanding that the Rail 
Road company would then complete the works at Carolina 
city, and with the further understanding, that no money 
would be required to be paid on the notes, and time would be giv- 
en to make sale of the lots, and the sale notes be accepted in sat- 
isfaction, and “on being asked to reduce this arrangement to 
writing, the president of the Railroad company refused : saying 
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“that he preferred not to do so, because he could not then so 
clearly certify to the Governor; but, at the same time, pledg- 
ed his word, and said he was authorised to pledge the diree- 
tors to this arrangement,” and upon the faith of this pledge 
publicly and solemnly made, the notes were executed. 

The charter of the Railroad contains this clause: “ Provi- 
ded, the treasurer and president of said company shall, before 
they receive the aforesaid instalments, satisfactorily assure the 
Board of Internal Improvements, by certificate, under the seal 
of the said company, that an amount of the private subscrip- 
tion has been paid, in equal proportion to the payment re- 
quired of the State.” 

So, the very purpose of the agreement which the bill seeks 
to enforce, was to enable the Railroad company to obtain mo-_ 
ney from the State without a compliance with the provisions 
of the charter. 

But, in the second place, the bill is not so framed as to en- 
title the plaintiffs to their supposed equity against the defend- 
ant. It is alleged that the city company made the subscrip- 
tion to the Railroad company upon an agreement that certain 
works should be constructed at the city, and that the works 
stipulated for, have not been completed. Admit that this 
agreement could be established, and would not fall under the 
case of WV. C. Railroad Company v. Leach, 4 Jones 340, the 
equity arising from it would be that of the Carolina city com- 
pany, and clearly the plaintiffs are not at liberty to set up an 
equity on the part of the city company, without making it a 
party to the bill, even supposing that this equity was not 
waived by paying off its subscription with the individual notes 
of the stockholders, and thereby entitling itself to so much 
stock in the Railroad company as was paid for. 

Asa further ground of equity, the bill alleges that the defend- 
ant agreed not to enforce the payment of the note in money, but 
to wait until the city company could sell lots, and then to accept 
from it “sale notes” in payment of the notes in question, which 
the city company passed to the Railroad company in discharge 
of its stock, and that sale notes had been accordingly tender- 
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ed to the defendant before the institution of the suitatlaw. To 
this ground there are three fatal objections. 

The city company was a party to this arrangement, and, of 
course, ought to bea party to a suit which seeks to enforce it. 

The bill does not aver that the plaintiffs still have the sale 
notes ready to hand over to the defendant in discharge of the 
judgment at law; and, it may be, the sale notes have been ap- 
propriated to other purposes, if so, they ought clearly to pay 
the judgment. 

The bill sets up no primary equity in aid of which the 
injunction is asked for, but is framed upon the idea that the 
injunction is to be made perpetual, and then the matter is to 
stop, leaving the stock which the city company holds in the 
Railroad company unpaid, and the controversy in regard to it, 
unsettled. An injunction is only granted as ancillary tosome 
primary equity, except to stay waste and prevent irreparable 
injury. This subject has been so often explained in our de- 
cisions, within the last few years, that it is unnecessary to en- 
ter into it again. There is no error. 


Per Courtam, Decretal order affirmed. 








DIBBLE AND BROTHERS against B. AYCOCK AND ANOTHER. 


Where an injunction was granted to restram the collection of a part of an exe- 
cution of fi. fa., upon the condition that the plaintiffs would pay into the office, 
from which the fi. fa. issued, a certain amount of it, admitted in the plead- 
ings to be due, it was Held that a sheriff, who had levied the fi. fa. for the 
whole sum on property sufficient to make it, was’ entitled to his commis- 
sions on the amount paid into the clerk’s office. 


Cause removed from the Court of Equity of Lenoir county. 
The several matters in controversy between the plaintiffs 

and defendants, afford no point necessary to be reported, but 

a matter of interest arises out of the petition of Wm. Fields, sher- 
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iff of Lenoir county, who represents to the Court, that when the 
fi. fa., in this case mentioned, issued from the county court of 
Lenoir, and came to his hands, as sheriff, he levied the same 
on property consisting of slaves, mules, horses, wagons, &c., 
sufficient to satisfy the whole amount thereof, to wit, $10.689 
69 with costs; that he took the same into his possession, and 
was holding the same in his hand to answer the exigency of 
the writ, when he was enjoined from proceeding under the 
execution, and he returned the same to the office without rais- 
ing any money thereon; that the said injunction issued on a 
fiat made by Judge Suernerp, which required that previons- 
ly to the issuing thereof, the plaintiffs should pay into the of- 
fice of the county court of Lenoir, where the judgment was, 
the sum of $7000, and that the same was done according to 
the condition. The sheriff, Fields, insists that he is entitled 
to commissions on the amount thus paid into the clerk’s office, 


and asks the Court, if they should be of that opinion, to order 
the same to be taxed with the other costs in the cause. 


Stevenson, for the plaintiff. 
J. H. Bryan and Strong, for the defendants. 


Manty, J. * * * ® 

The petition of William Fields, sheriff of Lenoir, calling to 
the attention of the Court, the subject of his commissions for 
the partial execution of a fi. fa. against complainants, has 
been considered by the Court. It seems that he had made a 
levy under the #. fa. when he was prevented from further ac- 
tion by the injunction, issuing from the master’s office of Le- 
noir. We are of opinion that the sheriff is entitled to his 
commissions upon the moneys paid into the office of the clerk 
of the county court of Lenoir, to wit, upon $7.000, and these 
commissions should be included in the bill with the other 
costs in the cause. 

The law upon the subject of sheriffs fees, Revised Code, 
ch. 102, sec. 21, gives 24 per cent. commissions to that officer 
upon all moneys collected by him by virtue of any levy, and 
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the like commissions for all moneys that may be paid to the 
sheriff by the defendant, while such precept is in the hands 
of the sheriff, and after levy. The sum upon which commis- 
sions is asked, was paid into the office of the court, for plain- 
tiff, while the precept was in the sheriff’s hands, and after a 
levy. The case is strictly, therefore, within the provisions of 
the law. That the payment was made under a condition for an 
injunction does not affect the question at all. 

The decree should be for a dissolution of the injunction, 
and for the defendant’s debt upon the injunction bond with 
costs, including commissions of sheriff Fields upon the sum 
of $7000. 


Per Curiam, Decree accordingly. 





JOHN H. DALTON, EXECUTOR against JOHN A. HOUSTON 
AND OTHERS. 


Where the meaning sought to be attributed to a codicil, would be to take 
away the greatest part of a legacy given in the will, on the day before, to 
a grandson, and cause an intestacy as to that much of the estate, to a part 
of which the legatee would be again entitled under the statute, there being 
no change in the state of the testator’s affairs, and the language of the wil 
being ambiguous, it was Held according to rules of interpreting such instru- 
ments, not to have been the intention of the testator to revoke the former 


legacy. 


CausE removed from the Court of Equity of Iredell county. 
The question in this case arises upon the.construction of the 
will of Placebo Houston, which the executor therein named, 
submits to this Court for protection against the conflicting 
claims of the parties interested. The portions of the said will 
material to the consideration of the case, are as follows: 
“Ttem 2d. I will and direct that after the payment of my 
debts, all the rest of my estate, both real and personal, shall 
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be equally divided among my living children, and the chil- 
dren of my deceased children, the child or children of a de- 
ceased child taking one share, which their parent would have 
taken had he lived, to be equally divided among them when 
such deceased child has left more than one child surviving. — 
In making this division, each child is to account for all ad- 
vancements since they came of full age.” Item 3rd proceeds 
to limit the share of a daughter, Mrs. Motz, taken under the 
preceding clause, to her sole and separate use during her life, 
and then to her surviving children, equally to be divided.— 
The 4th item limits the share to be taken under the above 
(2nd) clause by the five children of a daughter, Sarah Louisa, 
to the survivors on the dying of either, without child or chil- 
dren. 

[tem 5th. Provides that the one fifth which will by the 
2nd clause of the will fall to John Augustus Houston, son of 
Augustus C. Houston, on his dying under age, without wife 
or child, is to be divided among the testator’s surviving chil- 
dren, and the children of such as are dead, (taking per stir- 
pes.) 

The will is dated on the 2nd day of March, 1852. To this 
will is attached a codicil, dated the 3rd day of March, 1852, 
which is as follows: 

“Codicil to the foregoing will.” 

“ Whereas, I Placebo Houston, have made my last will and 
testament in writing, bearing date 2d March, 1852, and there- 
by made sundry devises and bequests, according to the then ex- 
isting circumstances of my estate, but which circumstances 
have now materially changed, I do by this writing, which I 
hereby declare to be a codicil to my said will, to be taken and 
construed as a part thereof, will and direct, and give to my 
daughter, Lucy M. Motz, one negro man, Osborne, Kissey and 
her increase, and William. Also to my daughter, Louisa, 
Rhinehart’s children, Amy, Hetty, and their increase. To 
my daughter, Mary Cecilia Dalton, Cynthia and Carolina, and 
their increase ; Sally, and her increase, and Mary, to be val- 
ned, and if a surplus, to be refunded to theestate. To myson 
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Thomas F. Houston, Dick and Alexander, Conda, Eliza, Ta- 
bitha and their increase. To my grand-son, John Augustus 
- Houston, the sum of one thousand dollars, including his inter- 
est in the money for the Jack, yet to be collected, and should 
he die before the age of twenty-one years, his property to re- 
vert back to my children ; the said Augustus having no fur- 
ther interest in my effects. My real estate to be sold as my 
executors may deem best for the interest of the estate, and the 
balance of my negro property to be left to the discretion of the 
executors to manage as they may think best, to promote the 
best interests of the estate; all my stock and farming tools, 
household and kitchen furniture, blacksmith tools, loose plun- 
der of every kind,” &c., &c. The question submitted by the 
executor, is, whether by this codicil the bequest to John A. 
Houston of one-fifth part, in the body of the will, is revoked 
by the codicil, and the said John A. is to be restricted to the 
$1000, or does he take the latter sum in addition to the be- 
quest of one-fifth part. The estate of the testator was a large 
one, and by making this codicil act as a revocation of the will, 
there would be a very great reduction in the interest given to 
John A. Houston, and cause an intestacy as to the one-fifth 
intended for him, to which, as one of the next of kin, he would 
be in part entitled at all events. 


W. P. Caldwell and Boyden, for the plaintiff. 
Mitchell, for the defendant. 


Pearson, C.J. The pleadings involve the construction of 
the codicil, and its effect upon the provisions of the will. 
Does the codicil revoke that provision which gives to the tes- 
tator’s grand-son, John A. Houston, one-fifth part of the es- 
tate? Or has it simply the effect of naming the slaves which 
he had before put into the possession of some of his children, 
and which the will, in general terms, directs to be accounted 
for as advancements, and of giving to John A. Houston one 
thousand dollars, including his interest in the money for the 
Jack ? 
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The difference in these two results is very great, and it may 
be that we have not been able to comprehend the meaning of 
the testator. If so, it was his misfortune not to have express- — 
ed it in direct terms, so that it could be understood. All we 
can do, is to attempt to arrive at his intention, according to 
the established rules of construction. By the aid of these 
rules, after giving to the subject much consideration, we are 
of opinion that the latter is the proper construction. 

“ A codicil is a supplement to a will, or an addition made 
by the testator and annexed to, and to be taken as a part of 
the testament, being for its explanation or alteration, or to 
make some addition to, or substitution for, the former disposi- 
tion of the testator,” 2 Blacks. Com. 500. “In dealing with 
such cases, it is an established rule, not to distur) the disposi- 
tions of the will further than is absolutely necessary, for the 
purpose of giving effect to the codicil,” 1 Jarman on Wills, 
160, and the cases there cited. 

To give to the codicil under consideration, the effect of re- 
voking the will, in respect to the disposition made of one-fifth 
part of the testator’s large estate, and of cutting off his grand- 
son, to whom he had given that fifth part, so as to allow him 
only $1000, which is to include the amount to which he was 
before entitled on account of the Jack, and of leaving this 
fifth part undisposed of, would be very greatly to disturb the 
dispositions of the will, and cannot be justified by any rule of 
construction, unless direct words be used to express that such 
is the meaning of the testator. 

The codicil begins by setting out that the will “ made sun- 
dry devises and bequests according to the then existing cir- 
cumstances of my estate, but which circumstances having 
now materially changed, I do by this writing, which I hereby 
declare to be a codicil to my said will, to be taken and con- 
strued as a part thereof, will, and direct and give to my dangh- 
ter, Lucy, &c.” This announcement prepares one to look for 
great results, but when taken in connection with the fact, that 
the will was executed the very day before the codicil was 
made, so that there was no time for the “ existing cireumstan- 
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ces of the estate to have materially changed,” and with the 
dispositions made in the codicil, it is obvious that it is in 
truth a “mere preamble,” which thé man, who was writing 
the codicil had taken from some old form that he had seen, 
or had then before him, and consequently, is not deserving of 
very great weight in putting a construction upon the dispos- 
ing parts of the instrument. 

In looking at the clause of the codicil, which gives rise to 
the difficulty, we find enough to create perplexity as to the 
meaning, but not enough to satisfy the mind, that there was 
an intention to revoke. After giving the $1000, it proceeds, 
“ and should he die before he arrives to the age of twenty-one 
years, Ais property to revert back to my children, said John 
Augustus having no further interest in my effects.” “ His 
property” can hardly refer to the $1000, becanse that is not 
the way we usually speak of money; and if it refers to the 
property which he takes under the will, and there is noth- 
ing else to which it can refer, it is a recognition instead 
of a revocation of the provision made for him by the 
will, and the words, “having no farther interest in my ef- 
fects,” may be satisfied by supposing them to refer to the 
fact, that both, by the will and the codicil, the legacy given 
to John A. Houston, is subject to a limitation over, if he 
should die before the age of twenty-one without wife or chil- 
dren, in which event, he would have no further interest in the 
testator’s estate. At all events, these words are of too doubt- 
ful an import to justify the conclusion that the testator intend- 
ed to revoke his will, made only the day before, as to one- 
fifth part, so as to leave that part undisposed of, and conse- 
quently, to be distributed among his next of kin, in which 
distribution, his grandson, whom it is his supposed intention 
to disinherit, would take one-fifth part of this undisposed of 
fifth part ; which leads to an absurdity. These considerations 
and the well-established rule, that a will and the codicil should 
be so construed as to make them stand together, unless the 
words forbid it, lead us to the conclusion that the codicil does 
not amount to revocation. 
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There will be a decree declaring that in the opinion of this 
Court, John A. Houston is entitled as well to the one-fifth 
part given him, by the will, as to the $1000 given him by 
the codicil. 


Psr Curiam, Decree accordingly. 





